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Q. Now, without at this time going further into these

particular cases, Major, do you wish to make it appear

—

or wish to be understood as having it appear on this

record, as your testimony that in no one of the cases

of the entrymen or entrywomen that are named in the

bill of complaint, that you knew anything about the

financial part of the transaction, or the agreements that

had been made, or the arrangements that had been

made between them and Mr. Cobban?

A. If I had anything more than I have stated, to do

with them, I certainly do not recollect; and as far as

any arrangements with them that had been made with

Mr. Cfobban, I will swear positively that I know nothing

whatever about it.

Q. Do you know an entryman by the name of Jack

Murtaugh?

By Mr. BICKPOBD.—And that is known as "Jack the

Ripper." They call him "Jack, the Bipper."

By the WITNESS.—^Yes, sir. I have a recollection

of that name, "Jack, the Ripper," but I couldn't recollect

him, as Jack Murtaugh. I recollect him as "Jack, the

Bipper," yes, sir.

Q. You recollect him because counsel has identified

him as "Jack, the Bipper." A. Yes, sir.

Q. Did you know of his making an entry; Mr. Ciat-

lin? A. I do.

Q. Did you have anything to do with that entry?

A. Possibly made his application.
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Q. Do you know who sent him to you?

A. No, sir, I do not.

Q. You are not prepared to say, then, but what it

was one of the entries made from a slip of paper handed

you by Murtaugh, from Albert Jemison?

A. No, I am not.

Q. And it might have been Mr. Jemison?

A. Might have been; yes, sir.

Q. And you—do you recall any of the facts and cir-

cumstances connected with the proceedings at the land

office, at the time he made his final payments—made his

payment for the land? A. I do not.

Q. As I understood it, in each and all of these cases,

the whole thing has passed out of your mind?

A. Well, no, not entirely. I testified to the facts as

I remember them.

Q. Well, have you no recollection of the proceeding

in the Murtaugh case?

A. I cannot say that I have.

Q. So that you may have had entire charge of the

case and paid the money into the land office for him,

and you—obtained his deed in the interest of Mr. Cob-

ban, and have forgotten all about it?

A. No, I think I would have had some recollection

about it if I had done the whole business, I would have

recollected it, but I cannot recall it to mind now.

Q. Well, I road from Mr. Murtaugh's direct exam-

ination, on page 795, of the original record in this case:
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"Q. As to whether or not you filed on the bonndaries

of the location that Jemison gave you?

"A. Yes, sir, I did.

*'Q. Did you see Mr. Oatlin in Missoula?

"A. Yes, sir.

'^Q. Whereabouts?

"A. Well, I believe I see him first in his ofl&ce.

"Q. Did you go there to see him?

"A. Yes, sir.

"Q. Who told you to go there to see him?

"A. Mr. Jemison.

"Q. Who went with you to the land office?

"A. Mr. Jemison did; he was one of my witnesses;

the other two men's names I don't remember now.

"Q. Did Mr. Catlin go with you?

"A. Yes, sir.

"Q. Did you pay any money there yourself?

"A. No, sir, I did not.

^^Q. Did you hear Mr. Catlin say anything there

about what he would do, if anything?

"A. Well, I believe I did.

"Q. What did he say?

"A. He said that he would settle up the accounts;

he told the clerk.

"Q. How long were you in the land office?

"A. I couldn't say now; the first day I was in I was

in there an hour or two. Do you mean when I filed or

when I made the final proof?

"Q. Who got your witnesses for you?



4756 The United States of America

(Testimony of John B. Catlin.)

"A. Mr. Jemison.

"Q. As to whether or not he had charge of the whole

matter for you? A. Yes, sir.

"Q. After you left the land office where did you go?

"A. Up to Oatlin's or Cobban & Dinsmore's office."

Q. Do you remember now, that I have read over Mr.

Murtaugh's testimony to you, did it refresh your recol-

lection at all, Mr. Catlin, in regard to this matter?

A. I cannot sav that it does.

Q. Are you able to say whether that is true ot not?

A. I am. not.

Q. You are not able to say whether that is true or

not? A. No, sir, I am not.

Q. Further reading from the testimony as follows:

"Q. What did you do there?

"Q. Did you sign any papers? A. Yes, sir.

"Q. What was it? A. The final proof.

"Q. I mean at Cobban & Dinsmore's office?

"A. Yes, sir. Was that when I got the final proof or

when I filed?

"Q. I mean after the final proof and so on.

"A. Yes, sir, I signed the final proof or deed.

*'Q. The deed. Who did you give the deed to?

"A. I didn't get the deed at all; Mr. Catlin brought

it up to the office.

"Q. Brought up what?

"A. Brought the deed up to the office from the land

office.
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"Q. And what did you do thei^e in Cobban's office

then? A. I signed the deed.

"Q. What did you get?

"A. I got a hundred dollar check on the First Na-

tional Bank.

"Qi. Did you get the check cashed?

"A. Yes, sir.

"Q. And you said you had been paid the ten dollars

for expenses before this?

"A. Yes, sir, when I filed."

Q. Well, now, having read that testimony over, does

it refresh your recollection at all, Mr. Catlin?

A. No, sir. I am prepared to contradict that.

Q. You are prepared to contradict it?

A. Yes, sir.

Q. What are you prepared to contradict?

A. I am prepared to contradict the statement where

he says I brought the deed up from the land office.

Q. Where did you get the deed?

A. I never saw the deed in my life.

Q. You don't know, then, where the deed was pro-

cured? A. No, sir, I do not.

Q. And you don't know^—^is that all that you are pre-

pared to say is not true?

A. I don't think of anything further than that.

Q. Well, did you pay him the hundred dollars?

A. No, sir, I did not.

Q. You don't know anything about that?
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A. I do not ; I never wrote a check in my life for Mr.

Cobban, paying for any land, never.

Q. Well, didn't you ever have deeds, checks already

signed?

A. I did not, not Mr. Cobban's personal check.

Q. Well, would it be Cobban & Dinsmore's check?

A. Well, Cobban & Dinsmore's checks then, yes, sir.

Q. Did you have any of those checks?

A. No, sir.

Q. So, whenever you bought land for Mr. Cobban un-

der these entries, you paid cash, did you?

A. I did, yes, sir.

Qi. I understood you to say yesterday, Mr. Catlin,

that the payments you made to the Dodds, over in

Helena, was part in cash and part in checks.

A. I stated, I believe, or I intended to say, that I

went over there with part cash and part checks, but

the checks I cashed in the banks in Helena, before set-

tling with them. I paid them cash.

Q. Well, now, were those deeds you had signed over

in Wellcome's office, in Helena, were they prepared by

by Mr. Wellcome—Lincoln Working, I mean?

A. Yes, sir—no, sir, they were not.

Q. You had them already prepared in Missoula and

brought them with you to Helena, did you not?

A. I did.

Q. Who prepared them there?

A. I couldn't say.

Q. So that all you did in Working's office was to
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have the deeds signed and executed which you had

previously prepared in Missoula? A. Yes, sir.

Q. A'ud still you are prepared now to swear that the

subject of a deed, of their deed to you, when you had

the deeds in your pocket, hadn't been considered by

vou at all?

A. By those people, yes, sir, I am. It never was

mentioned.

Q. Well, why was it that you had deeds in your

pocket at this time?

A. I had the deeds in my pocket to purchase this

land after proving- up, provided I could make the deal

with them, which I did, as I say, after making final

proof and going to the hotel and making a settlement

with them, and then I proposed to buy their claims.

Q. And that idea of buying the claims was in your

mind when you left with them from Missoula?

A. I full}^ intended buying them, provided we' could

have—after final proof was made, at the time I took

the deeds, of course.

Q. And the amount that you were to pay them for

the deeds had been told you by Mr. Cobban?

A. Mr. Cobban told me, authorized me, to pay a

certain amount for these claims, after the proof was

made. Of course we couldn't figure what -all the ex-

penses would be in advance. I knew after I got there

what the expenses would be, and I settled with them.

Q. And a certain amount, that you mentioned yes-
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terday, over and above their expenses, was paid to

them by you?

A. I think that is right, yes, sir.

Q. And that was as near as you could tell, a hun-

dred dollars? A. Yes, sir.

Q. And still you think that there was no under-

standing existing between these people and Mr. Oobban

at the time, before you left Missoula, what they were to

do? A. I certainly do.

Q. Did you have anything to do with the Yarger

claims?

By Mr. WALSH.—You have already asked him that,

Mr. Maynard.

By Mr. MAYNARD.—Yes, I have, that is right.

Brother Walsh; I am much obliged to you.

Q. Do you know John H. Hardy and Elvira M.

Hardy? A. I do, yes, sir.

Q. When did you make their acquaintance?

A. I will say some time in the summer of 1899,

when they were in Missoula, visiting their children

there.

Q. They live in Massachusetts, do they not?

A. They live down East somewhere, I couldn't say

positively as to that.

Q. What relation are they to Mr. Cobban or to Mrs.

Cobban?

A. They are father and mother to Mrs. Cobban, I

think.
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Q. How long were they in Missoula?

A. I don't recollect when they came there; I think

they spent the greater portion of the summer there;

the summer of 1899.

Q. Do you know of the fact of their making entries

under the Stone and Timber Act? A. I do.

Q. Did you ever see them in Missoula before this

summer of 1899? A. I never did, no, sir.

Q. Have they been there since?

A. No, sir, not to my knowledge.

Q. Did you go with them up into the Blackfoot

country? A. No, sir, I did not.

Q. You had nothing to do with their claims of any

kind? A. No, sir.

Q. Had you taken up your claim previous to your

wife and Martha E. Wright's taking up their claims?

A. Yes, sir.

Q. Have you any recollection in regard to the facts

and circumstances of your taking up your own claim?

A. Yes, sir.

Q. What did you say? A. Yes, sir.

Q. Who went up with you?

A. Mr. Barrott, I couldn't give his initials.

Q. His name is Leonard Barrott, is it?

A. Leonard Barrott, yes, sir.

Q. Did you know him at the time?

A. I had met him in Missoula ; he was an old soldier,

and I had met him in that way.
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Q. Do yon remember when you and Barrott went up

into tlie Blackfoot country? A. Yes, sir.

Q. Who else went with you, Mr. Catlin?

A. We went up to Mr. Griswold's place on the

stage.

Q. What did you say?

A. We went up to Mr. Griswold's place on the

stage, on the stage carrying the mail up into that

country. I don't think there was anyone besides the

driver and Mr. Barrott and myself.

Q. Had you ever been up in the Blackfoot country

before?

A. I think not; I think that was my first trip up

there.

Q. When was that?

A. I would say that it was some time in the latter

part of June, to the best of my recollection.

Q. You went directly from Missoula with your com-

panion, to Mr. Griswold's place at the Clearwater, did

you not?

A. Yes, sir, Mr. Griswold owned a place there at

the mouth of the Clearwater.

Q. For what purpose did you make this first visit?

A. To inspect that land.

Q. Up in the Blackfoot country?

A. To inspect the timber land there that we pro-

posed to locate—to file on.

Q. How long were you up there?

A. We arrived there in the afternoon of the first
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day from Missoula, I think, and we returned the next

day, in the afternoon, to the best of my recollection.

Q. When did you go up to inspect your land?

A. We went up in the morning, started early in the

morning, Mr. Griswold, Mr. Barrott and myself, on

horseback. '

Q. And returned back to Missoula that afternoon?

A. I don't recollect of staying there but one night

on that trip. I have been there two or three times,

and have stated there from one to two days.

Q. After that?

A. After that, but we only stayed there one night,

T think, to the best of my recollection.

Q. Mr. Griswold took you to your claim, and took

Mr. Barrott to his claim, did he not? A. Yes, sir.

Q. How far were the two claims from the hotel?

A. I don't know, possibly ten miles; I don't know

much about that country there.

Q. Well, now, how far did you go, Mr. Oatlin, when

you went on horseback with Mr. Griswold and Mr. Bar-

rott?

A. I couldn't say. You know that^—where we were

on a level with our horses, we could ride on a lope, and

when we were on the hills, we would have to walk. I

could't say how far it was.

Q. Do you think it was ten miles?

A. I couldn't say about that.

Q. And what did you do?

A. We just barely looked over the land^ and Mr.
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Griswold showed ns the corners. We could see the

trees. He showed us where they were, and we then

rode over the land and looked over it.

Q. You didn't ride over the land, did you?

A. Yes, sir, we rode over the land to acquaint our-

selves with the fact whether it was mineral land or not,

because we had to make a nonmineral af&davit and we

wanted to satisfy ourselves that it was worth more as

timber land than it was for agricultural purposes.

Q. Did Mr. Griswold point out Mr. Barrott's claim

to him? A. Yes, sir; we rode over together.

Q. And then, after this visit and this inspection that

you made, you returned back to Missoula and filed on

your claim, and attended to Mr. Barrett's filing?

A. I presume so. I suppose I made out his papers

when I made out mine.

Q. Well, when did you first learn, Major, that Mr.

Griswold had these locations for you?

A. I don't know whether I was informed by Mr.

Griswold or Mr. Cobban.

Q. You don't remember that?

A. No, I don't know whether I ever spoke to Mr.

Griswold about locating me a claim; I know I did to

Mr. Cobban; I told him I would like to make an entry

under the Timber and Stone Act.

Q. You don't know whether you spoke to Mr. Gris-

wold or not, but you did speak to Mr. Cobban, and say

that you would like to make one of these entries?

A. Yes, I possibly spoke to Mr. Griswold. Mr. Gris-
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wold and I were friendly, but I couldn't swear whether

T ever mentioned the matter to him or not.

Q. iWell, was it at that time that you spoke to Mr.

Griswold or to Mr. Cobban, that you would like to

locate a claim for your wife, too? A. No, sir.

Q. Oh, that was later, was it?

A. Yes, sir, that was later; I never spoke to him or

anyone in regard to that until they had expressed a

desire to make a loan.

Q. Well, you say that you had expressed a desire to

get one of those claims, either to Mr. Griswold or to

Mir. Cobban. Now, when was it that you found out

that a selection had been made for you?

A. Well, I don't know; I would say probably three

or four days prior to the time that I went to look at the

claim.

Q. Mr. Griswold was one of your witnesses, wasn't

he? A. Yes, sir, I think he was.

Q. And this land that you located and filed upon

and made final proof upon, and got final receipt for,

you conveyed to Mr. Cobban, did you not?

A. I did, yes, sir,

Q. You got the money to pay for the land from Mr.

Cobban, did you not? A. I did, yes, sir.

Q. And the advance that you received^—and what

you made out of the deal, was a hundred dollars, was it

not?

A. I received between two and three hundred dol-

lars for my claim, over and above the expenses and
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everythini>'. I conveyed it to Mr. Cobban. I think the

money I got for it amounted to about two hundred and

eighty dollars. We had an unsettled account running

between us. I was employed there, and I think that

about two hundred and eighty dollars would cover it.

Q. You think that two hundred and eighty dollars

would cover it?

A. Yes, sir, that was the amount I received for my

claim, over and above all the expenses.

Q. How long after you made 3^our final proof—the

money that you got from Mr. Cobban, and you obtained

your final receipt, was it, that you made the conveyance

to Mr. Cobban?

A. I couldn't say; it was only a short time after-

wards, a few days.

Q. Wasn't it immediately thereafter?

A. I think not.

Q. I mean by that, within a day or two?

A. I say, a day or two; two or three days, to the

best of my recollection, possibly longer than that.

Q. Now, did you receive any money at all from Mr.

Cobban, in cash? A. Yes, sir, I did.

Q. Over and above the amount that you received

from him to pay for the land, and to pay the expenses?

A. I don't understand you. Do you mean for the

sale of my land?

Q. Yes, sir. A. Yes, sir, I did.

Q. Well, how much cash did you receive?

A. I received every cent of it in cash. Mr. Cobban
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was owin^ me at the time, but we didn't pay any atten-

tion to that. I borrowed the money from him, and

when deeded him the land, I got my money. I got m^y

money then.

Q. He was owing you at the time for services?

A. Yes, sir.

Q. How much was he owing you?

A. I cannot say. He w'as owing! me perhapsr a hun-

dred dollars, sevent^^-five or a hundred dollars, or such

a matter; I cannot say exactly.

Q.. Well, are you prepared to say that it wasnH a

hundred and fifty dollars that he owed you at the time?

A. I don't think he owed me that much.

Q. Why were^—why was Mr. Cobban owing you for

your wages?

A. Because I hadnr't seen fit to draw it, I suppose; I

know of no other reason. I could have had the money

any day that I wanted it.

Q. Well, when you sold the land you settled up with

him and received pay in full from him for your services,

did you not? A. No, sir, I did not.

Q. You did not?

A. No, sir, the matter of locating these claims sim-

ply and solely to Mr. Cobban, was a separate transac-

tion, a transactioin by itself.

Q. Well, when you received the money and paid for

for your land, was the unsettled wage question still left

open?
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A. Yes, sir, and there is an account open up to the

present time.

Q. What do you mean by that, that they are still

owing you? A. Yes, sir.

Q. And they continued to owe you and have done for

these three years? A. Yes, sir.

Q. How mfQch do they owe you?

A. I don't know. You understand I have drawn on

my wages as I needed ,them, and if I didn't want it, I

didn't draw it. It was just as safe there as if it was in

my pocket, because then I couldn't spend it.

Q. How much money did you say Cobban paid you?

A. I say, when I deeded that timber land to Mr. Cob-

ban, he paid me in full for the claim.

Q. Well, how much did he pay you?

A. I have already stated, about two hundred and

seventy-five or two hundred and eighty dollars.

,Q. Two hundred and seventy-five or two hundred

and eighty dollars? A. Yes, sir.

Q. Well, how much territory does the word "about,"

cover?

A. Well, I used that expression as I couldn't say as

to fifty cents or one dollar, or anything of that kind;

tilat is as near as I can explain it.

Q. Wias it paid you in currency? A. Yes, sir.

Q. What did you say? A. Yes, sir.

Q. Are you willing to swear that he paid you at the

time, solely for this land, over and above the amount
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that he had paid, that he had paid for the land office

fees and the ex:penses, t^v^o hundred dollars?

A. Yes, sir.

Q. As a profit that you made?

A. Yes, sir, you mean a profit that 1 made over and

a'bove the expense of taking up the land and selling it?

Q. I mean what you made on the claim, clear and

clean, over everythinig that Cobbain paid you, was two

hundred dollars? A. Yes, sir.

Q. And howl much more?

By Mr. WALSH.—^He has answered that already; he

has told you a half a dozen times that he was paid two

hundred and seventy-five or two hundred and eighty

dollars, as near as he can recollect.

Q. You said "about," didn't you?

By Mr. WALSIH.—You asked him what he was paid,

and he told you, two hundred and seventy-five or two

hundred and eighty dollars.

\Q. Are you willing to swear that he paid you more

than two hundred dollars? A. Yes, sir.

Q. Two hundred and twenty-five dollars?

A. Yes, sir.

Q. Two hundred and thirty dollars?

A. Yes, sir.

Q. Two hundred and fifty dollars?

A. Yes, sir.

Q. Two hundred anJd sixty dollars?

A. Yes, sir.

Q. Two hundred and seventy dollars?



47.70 The United States of America

{ Testimony of John) B. Catlin.)

A. I couldn't say as to that; that is exactly what I

hesitated on.

Q,. But you are willing to swear that he paid you

two hundred and seventy dollars a profit?

A. Yes, sir, I am.

Q. And the wages owing you were not figured in at

all? A. No, sir.

Q. Why did you say a few minutes ago, when I

asked you how much Oobbani paid you for this property

that you sold to Cobban, and that at the time he was

owing you, why did you bring that in at the tim^?

By Mr. WALSIH.—^We object to that as not being the

answer of the witness to any question propounded by

counsel, as to whether Oobbani paid him any money at

the time when this land entry was made.

A. As I understand the question, you ask me if Mr.

Cobban was owing me anything at the time that I made

this entry.

Q. Yes, sir.

A. I said he was, and I state that he is at the present

time, and that is the reason that account business came

in there, that wage account.

Q. That wasn't considered at all at the time?

A. No, sir; it was not.

Q. Have you any family besides your wife. Major?

A. I have a son living at home.

Q. How old is he?

A. He is about twenty-six years old.

Q. He is self-supporting, isn't he. Major?
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A. Yes, sir. !

Q,. What did you say?

A. Yes, sir; he makes his home with us When he is

in Missoula.

Q. That is, your family?

A. Yes, sir; myself and wife.

iQ. Well, now, are you not dependent entirely upon

your wages for a living for yourself, and as a means of

supporting your family?

By Mr. WALSH.—^We object to that for the reasom

that it is not proper cross-examination, and further it

in irrelevant and immaterial.

A. I always worked for a living, and depend upon

that for my support.

Q. Well, is it not true that the sole source of your

income that you have had since you have been connected

with the firm of Cobban & Dinsmore, is the wages that

you have received from them? A. It is not.

Q. Well, state the other sources of support?

A. Well, I have a ranch at Stevensville, for which I

liave been getting a hundred and fifty dollars cash per

year. I have a pension of eight dollars per month, and

T have a tract of land near Missoula, which I rented last

year, and have since sold.

Q. You say that you receive a hundred aijd fifty dol-

lars a year rent for your ranch at Stevensville?

A. Yes, sir.

Q. That ranch is in your wife^s name, is it not?

A. Yes, sir.
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Q. How much are the taxes on it?

A. The taxes are albout

—

By Ml*. WALSH.—We object to the question upon fhe

ground that it is irrelevant and immaterial and not

proper cross-exaimination.

A. Oh, I would say about thirty-five dollars.

Q. That comes out of the hundred and fifty dollars,

does it not? A. Yes, sir.

\Q. That leaves one hundred and fifteen dollars, does

it? A. Yes, sir.

Q. Is that mortgaged?

By Mr. WiALiSH.^—^We object to the question upon the

ground that it is irrelevant and immaterial and not

proper cross-examination.

A. Yes, sir.

Q. How much is it mortgaged for?

By Mr. WALSIH.—^We object to that upon the ground

that it is irrelevant and immaterial and not proper

cross-examination.

A. IVelve hundred dollars.

Q. You are paying ten per cent interest on that, are

you not?

By Mr. WiAL/SIH.—^We object to that upon the ground

that it is irrelevant and immaterial and not proper

cross-examination.

A. Yes, sir.

Q. That is a hundred and twenty dollars more, isn't

it? A. Yes, sir.
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Q. Well, that more than wipes out that source of

income, does it not?

By Mir. WALSOB.—^We object to that upon the ground

that is irrelevant and immlaterial and not proper cross-

examination.

A. I think it does, yes, sir.

Q,. Well, now, what—previous to your selling this

land near Missoula, what was that?

By Mr. WALSH.—^We object to the question upon

the ground that it is irrelevant and immaterial and not

proper cro'ss-examination.

A. What—^do you refer to the income from that?

iQ. Yes, sir. A. The rent?

Q. Yes, sir?

A. Twent3^-five dollars cash, and I couldn't state

what—and my winter's ve^^etables.

Q. What is that?

A. Twenty-five dollars cash and vegetables for my

use during the winter.

Q. And that amounted to twenty-five dollars a year,

t liat is, the rent, and you got your winter's vegetables

besides?

By Mr. WALSH.—We object to the question upon the

ground that is it irrelevant and immaterial and not

proper cross-examination.

Q. How much did you sell this ten acres for?

By Mr. WALSIH.—^We object to that upon the grouDd
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lliat it is irrelevant and immaterial and not proper

cross-examination.

A. I sold this ten acres for seventeen hundred dol--

lars.

Q. When did yon sell that, Mr. Oatlin?

By Mr. WALSH.—^We object to that upon the ground

that it is irrelevant and immaterial and not proper

cross-examination.

A. I sold it last fall.

Q. Sold it last fall? A. Yes, sir.

Q. When did you sell it last fall?

By Mr. WALSH.—^We object to that upon the ground

that is it irrelevant and immaterial and not proper

cross-examination.

A. Oh I would say some time in September, or Oct-

ober.

Q, How much was that mortgaged for?

By Mr. WALSH.—^We object to that upon the ground

that it is not cross-examination, and that it is irrelevant

and immaterial.

A. It was not mortgaged for anything.

Q. It was not? A. No, sir.

Q. How miuch were the taxes on that piece of land?

By Mr. WALSH.—^We object to that upon the gTOund

that it is irrelevant and immaterial, and not proper

cross-examination.

A. Oh, to the best of my recollection, fourteen dol-

lars and some cents.
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Q. And you rented it for tT\^enty-fiYe dollars?

A. Yes, sir.

Q. That is eleven dollars a year. Well, then you

have shown that you had a net income of eleven dollars'

and your winter's vegetables over and above your eight

dollars per month pension? Can you name anything

else?

By Mr. WAL8H.—We object to that also, for the

reason that it is not proper cross-examination, and

further it is irrelevant and immaterial as to what the

income of the witness was, and has no tendency to prove

any of the issues in this case.

Q. How much did Cobban & Dinsmore—^how much

have Cobban & Dinsmore been paying you a month?

By Mr. WALSH.—^We object to the question for the

reason that it is not proper cross-examination, and fur-

ther, it is irrelevant and immaterial, what tliey were

paying the witness, and has no tendency to prove any

of the issues in this case.

A. A hundred dollars a month.

Q,. A hundred dollars a month, did you say?

A. Yes, sir.

Q. That malkes twelve hundred and fourteen dollars

a year and your winter's vegetables to support your

familv?
*- »

By Mr. WALSH.—^We oibject to the question because

it is utterly immaterial and irrelevant to the issues lb

this case, what the witness was earning, and it is not

proper cross-examination.
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A. Yes, sir.

Q. There is—and yon were able with that income to

live and not draw up yonr wag^es?

By Mr. WALSiH.—^We oibject to the question because

it is irrelevant and immaterial to any issue in this case,

and not proper crof^s-examination.

A. That is not my whole income. I was handling

real estate; I very often sell a piece of property, and I

get one or two or three hundred dollars commission,

sometimes.

Q. That doesn't belong to Cobban & Dinsmore, does

it?

A. No, sir; it does not. I reserved that i>rivilege

when I went into their employ.

Q. Are you prepared to say as to what that source

of income was in 1899 and 1900, positively, from your

own knowledge?

By Mr. WALSH.—We object to that for the reason it

is irrelevant and immaterial and not proper cross-exami-

nation. I
'

A. No, I have not '

Q. You didn't give Mr. Cobban a note, did you, or a

mortgage, when you got this money to buy your land?

A. No, sir; I did not.

Q. Did you give him anything?

A. No, sir;I did not.

Q. Did you make any efforts to sell the land to any-

one else? A. I did not.
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Q. Sold immediately, or within a day or two after yon

proved up, to Mr. Cobban, did you?

By Mr. BICKFORD.—We object to this question, and

to all of these questions, upon the ground that they have

already been gone over two or three times at least, and

the answer of the witness has been made, and the coun-

sel has asked him if it isn't true, and the whole matter

has been testified to at least two or three times.

Q. Now then, those conditions and circumstances that

you have now narrated, you are able to swear, are you,

that you had no talk with Mr. Cobban about selling this

land to him, until after you had proved up on it?

A. No thought of it, nor any talk.

Q. No talk? A. No, sir.

Q. Well, how about that?

A. Well, I didn't know that—I might have thought

a good many things during that time. I might have

thought that I would or I would not sell it. I fully in-

tended to sell that land when I took it up.

Q. That was your purpose in taking it up, was it?

A. Yes, sir.

Q. You had no use for it yourself, except for that pur-

pose?

A. No, sir, I had not; I didn't know to whom I would

sell it.
'

Q. You know that Mr. Cobban was buying this class of

lands, did you not? A. I did
;
yes, sir.

Q. When did it first occur to you that you would offer

this land to Mr. Cobban?
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A. I cannot say. I cannot answer that, I don't know.

Q. You don't know when you had your first talk with

him about it?
'

A. I know positively I never talked with him about it

until after I had my receipt in my pocket.

Q. Well, Mr. Cobban knew that you were taking up

this) land, did he not? A. He certainly did
;
yes, sir.

Q. Well, now, wasn't the sole reason that you didn't

have a talk with him in regard to the sale of the land

prior to your getting this final receipt, was because you

knew, and he knew, that it was entirely unnecessary to

have such a talk?

A. No, sir; or any other reason. Why, I had noth-

ing to sell until I had acquired the title.

Q. And you knew that it was against the criminal

laws of the United States to enter into an agreement rela-

tive to its sale, prior to your acquiring final receipt?

A. Yes, sir ; I also knew that fact.

Q. You didn't want to violate the law, did you?

A. No, sir; nor did I violate the law.

Q. You were willing to accomplish the same thing by

having it understood between you that there would be

no agreement, but when you proved up, you did as you

both understood you would do, and did do?

By Mr. WALSH.—We object to that upon the ground

that it is irrelevant and immaterial, and not proper cross-

examination.

A. There was no understanding whate^^er.
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By Mr. MAYNARD.—When you say it isn't cross-exam-

ination, I want to have it appear of record, so that you

may thoroughly understand it, that the claim of the Gov-

ernment is that not only in this case that we

have had under consideration, here with Mr. Catlin

—that Mr. Catlin and Mr. Cobban, Mr. Catlin being

the clerk of Mr. Cobban, and his assistant, Mr. Gris-

wold, and Mr. Jemison, and Mr. Kilburn, all knew

of this law, and they all knew of the criminal features

of the law, and the^^ had all entered into an agreement

among themselves that they would try and escape

the penalties of the law by having a tacit agreement^—by

having an understanding among themselves, but not in

such an open way that if they were ever questioned and

they could say it was a ^^sop to Cerberus,'' and quiet their

conscience by having no contract or agreement, because

it wasn't signed, sealed and delivered and stamped with

stamps of the Government, and otherwise executed, in all

the due formalities of the law.

By Mr. WALSH.—^That is our claim, and we now move

to strike out the speech of the counsel.

By Mr. MAYNARD.—And that was the agreement ex-

isting, which this witness had with the parties referred to.

By Mr. WALSH.—We now renew the motion to strike

out the speech of counsel.

By Mr. MAYNARD.—^I wish to have it appear as an an-

swer by counsel, that his understanding of the matter is

as stated by him, and that it can be determined whether
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the Courts of the United States would take this view of it

or ours. '

By Mr. WALSH.—We again move to strike out the

statement of counsel.

Q. Excuse me.

A. There was no understanding; none had ever been

made. The subject never had been broached, and we

never talked about it one way or the other, not one word.

Q. Well, you knew at the time, as you say, that it was

against the criminal la,ws of tbe United States to have an

agreement A. I did.

Q. And you knew that Mr. Cobban knew that, didn't

you? A. I presume he did.

Q. And therefore you knew that it was necessary, if

there was any understanding between you, that it was to

be that kind of an understanding which you—which you

felt that you would be prepared thereafter to say wasn't

a legal agreement.

By Mr. WALSH.—W^e object to the question upon the

ground that it is insensible.

A. I positively swear that.

Q. Now, answer the question, as to whether or not

there was such an understanding.

A. I positively swear that there was no agreement

whatever, in any shape, fashion or form.

Q. Express or implied? A. Express or implied.

Q. Immediately thereafter you obtained the receiver's

duplicate final receipt, and without making any effort to
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sell the land to any other person, 3^ou immediately sold

to Mr. Cobban?

By Mr. WALSH.—We object to the question for the

reason it is not proper cross-examination, and the witness

has already answered the question three or four times.

A. I explained that, as I have answered this question

before, that I transferred this land to Mr. Cobban, prob-

ably two or three or four days after making final proof,

to the best of my knowledge.

Q. Without making any effort to sell to anybody else?

A. Yes, sir. !

Q. Well, now, when you say you entered this land

solely for the purpose of selling it again, and making what

money you could out of it, why didn't you make more ef-

forts to find some other purchaser and see if you could

not get a better price—if you didn't have an understand-

ing with Mr. Cobban that you would sell to him?

A. I cannot say why I didn't, only I considered I was

getting all the land was worth.

Q. But as a matter of fact you were only up there a

part of one day in your life, previous to this sale, is that

not true? A. That is true.

Q. And whatever knowledge you had of the land or

the timber growing upon it, was gathered in a few hours

that you were up there with Mr. Griswold ?

A. Yes, sir; that is correct.

Q. Well, what knowledge could you gain as to the

value of the timber growing upon that location?

A. It would be very limited.
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Q. It would be very limited. Well, now then, if as a

matter of fact you entered into this as a business proposi-

tion for the purpose of getting what you could out of it,

why didn't you make further examination of the timber

growing upon that location, in order to ascertain its value,

so that you might make as much as possible out of it?

A. In the first place, 1 wasn't competent to make an

estimate of the timber myself; I knew nothing about the

business, and, in the next place, I didn't think I would be

justified in buying any timber that it would require very

much investigation, or to hire someone to make it for me.

Q. That is your answer, is it? A. Yes, sir.

Q. And still you had plenty of time, under ycmr con-

tract with Cobban and Dinsmore, to engage in selling

land for other people? A. That takes very little time.

Q. That takes very little time?

A. Yes, sir ; I am acquainted with the land, too, with

which I deal. I can describe the land without going out

to show it to a man that I want to sell to, and if he cares

to see it, he can go to it with a letter of introduction to

the party renting it or selling it, if I can make a sale at all.

Q. In this character of business—this is the character

of the business that you did, and the way you conducted

the sales, was it?

A. Yes; most of the time, except when the land was

far away and not easily accessible.

Q. Isn't it true, Mr. Catlin, that you w^ent out on

horseback with Mr. Griswold and Mr. Kilburn, at the
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time and places you have mentioned, and that yon didn't

g:o on to the land at all? A. No, sir; it is not.

Q. You never liad been up in that country before?

A. No; I never had.

Q. You didn't know anything about the location ex-

cept as Mr. Griswold had told you?

A. No, sir; not a thing.

Q. So, whether you were on the location or not, you

relied solely on what Mr. Griswold told you?

A. I certainly did; yes, sir.

Q. Well, now, as a matter of fact, didn't you say to

Mr. Griswold when he was along with you and Mr. Bar-

rott up there to the location, that it was unnecessary to

ride up the steep mountain side, and that you had gone

far enough, and that inasmuch as he knew all about it,

you would take the description from him, and you

wouldn't go more than two miles?

A. Didn't I say that to Mr. Griswold?

Q. Yes, sir. A. I did not.

Q. And then you had ridden out about two miles and

never went near the land at all. A. It is not true.

Q. All that you claim that you did do when you went

up there was to go to the land which he said was the loca-

tion, and look it over. A. Yes, sir; that is all.

Q. Do you remember of going to a schoolhguse about

a mile and a half from Clearwater?

A. I recollect the schoolhouse above Mr. Griswold's

place on the Clearwater; T couldn't say how far it was

away.
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Q. How far did you go beyond tJie schoolhouse?

A. To the best of my recollection we turned off some-

wheres near the schoolhouse.

Q. Turned to the right or to the left?

A. Turned to the right, I think.

.Q. Yes; how far did you go then?

A. Well, I don^t know; we climbed a hill there and

went up into the mountains, but how far I couldn't say.

We were up there—I would say, though, that the school-

house was farther than a mile, to the best of my recollec-

tion, from Clearwater.

Q. A mile and a half?

A. Yes, sir; that is to the best of my recollection.

Q. And then when you left the schoolhouse, which was

a mile and a half from Mr. Griswold's house, you don't

know how far you did go?

A. No, after we commenced climbing the mountains,

I don't know how far we did go.

Q. Did you know anything about the location of your

claim?

A. I don't know from memory; I don't recollect. I

know^ that Mr. Griswold pointed out the corners and the

trees and we rode around through the country there, the

three of us on horseback.

Q. You only took up one claim, did you?

A. I only took up one claim, but I accompanied the

men, Mr. Barrott and Mr. Griswold, we were all there to-

gether at that time.
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Q. There was nothing else done except to ride horse-

back around there, was there? A. No, sir.

Q. Well, now, did you commence the work of getting a

claim for your wife before you got tJie money from Mr.

Cobban?

A. I think so, yes, sir; I think that we took them up

on to the land and made their locations—^I am confident

we did, before I proved up on my land.

Q. Well, now, do you remember the facts and circum-

stances connected with your getting these women to take

up claims? A. Yes, sir.

Q. What did you say? A. I do.

Q. Now, you just state it now, please, will you?

A. I think some three or four weeks prior to the time

these applications were made, I met Miss Wrights

—

By Mr. BICKFORD.—I think we will object to this, for

the reason that the witness has already stated in full with

reference to the entry of Martha E. Wright, and Lizzie

T. Catlin, and this is a mere repetition of the testimony

heretofore given by the witness, and further, it is irrele-

vant and immaterial to the issues in this case, and does

not prove or tend to prove any fact in issue in the case.

By Mr. MAYNARD.—^I challenge the counsel to point

to one single word of testimony that this witness has

given, in response to any question in regard to the facts

and circumstances of these two claims, other thaui the fact,

if he did, that he knew of their taking up their claims.
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By Mr. BICKFOKD.—Well, we will call upon the sten-

ographer to refer to the testimony.

By the EIXAMINEK.—Well, the trouble is that the

stenographer who took the testimony that you want to

refer to is not the one that is now here in the court-

room.

By Mr. MAYNARD.—Not one single word was said

by the witness about this matter.

By Mr. BIOKFORD.—^My recollection is very distinct

that all of these facts and circumstances were related

by the witness while upon the witness-stand.

By Mr. MAYNARD.—Yes, but the stenographer that

took it down isn't Mr. Cooper.

By Mr. BIOKFORD.—I understand that, but that

testimony has been transcribed.

By Mr. MAYNARD.—But that has nothing to do

with the facts and circumstances of their going up into

the mountains together and making their selection. I

ask if there is a single word of testimony that has been

given by this witness in answer to any question put to

him by me?

By Mr. WALSH.—To which we answer that he has

answered in full in the cross-exilmination yesterday,

the questions propounded by counsel, and the objection

is made for the purpose of saving the record and pre-

venting a repetition of what has been testified to here-

tofore, and further, that the reading of the record by
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the Elxaminer shows that the objection which has been

made is good, and that this witness has fully answered

the question propounded by counsel.

By Mr. MAYNARD.—^I say that the reading of the

testimony by the Examiner shows absolutely that the

position which I take is true, namely that not a isingle

word of testimony was given upon that point by this

witness.

By the ElXAMINER.—I will state that the portion of

testimony which I read was from the direct examina-

tion of the witness. As I said, I think it would be bet-

ter to put specific questions to the witness, so as to

avoid a repetition.

By Mr. BIGKFORD.—Now, we will submit at this

time, that the stenographer may read the question

which was just propounded to the witness, and the an-

swer given by him, so far as it went, and then submit

to the Examiner that he may read the testimony tliat

he has just read, the question and the answer, and if

they do not correspond identically, I will withdraw the

objection that I have made concerning it.

By the EiXAMINER.—As I suggested before, I think

it would be much the better way to put specific ques-

tions to the witness.

By Mr. MAYNARD.—I will act upon the suggestion

of the Examiner.

Q. You went with them, did you, Major?
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A. Yes, sir, I did.

Q. And von took charge of them?

A. I did, yes, sir.

Q. And took them np to Mr. Griswold's house?

A. I did.

Q. And the same course was pursued, so far as you

know, with reference to locating this ground, these

claims, as in your own case? A. Yes, sir.

Q. You stayed at home—I mean you stayed at the

house—at Mr. Griswold's, and for that matter, while

they were gone, and he sent Kilburn out with them?

A. Yes, sir, I think so.

Q. Sent Kilburn out to show him the land?

A. Yes, but I didn't stay in; I went every inch of

the way myself.

Q. Oh, you did?

A. Yes, sir, I did. Mr. Kilburn joined us, and at

Clearwater, the next day, we put in the day going up

and examining this land, and we remained there,

that is, we were gone on the road there and up there

until possibly three or four o'clock, and then we came

back and stayed all night there. Mr. Kilburn went on

his way that afternoon, after we came back, to Ovando,

and the next morning we came back with my party to

Missoula.

Q. Was this the second time you had been up there?

A. I think so.

Q. And the first time being the time that you have

already named, when you went with Mr. Barrott?
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A. Yes, sir.

Q. You had never been on these claims before, had

you? A. No, sir.

Q. And you knew nothing about them except as Mr.

Kilburn, Mr. Griswold's man, Kilburn, pointed them out

to you? A. No, sir.

Q. That is right, isn't it? A. That is right.

Q. And the ladies had never been up there before,

either? A. Certainly not.

Q. Nor since? A. No, sir.

Q. Now, your wife had no independent, separate es-

tate, had she?

By Mr. WALSH.—We object to that for the reason

it is irrelevant and immaterial and not proper cross-

examination.

A. No, sir.

Q. She did not? A. No, sir.

Q. You mean she had no money?

By Mr. WALSH.—We object to that for the reason

it is irrelevant and immaterial and not proper cross-

examination.

A. I don't know that, referring to Miss Wright.

Q. Well, did you know of her having any?

A. I know she paid her own expenses from Stevens-

ville down when she came down on the train, -and she

also paid her expenses back.

Q. Well, she paid her own expenses from Stevens-

ville, a little country town about eighteen miles up

from Missoula, isn't it?
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A. It is nearer thirty mile®.

Q. You mean you know she paid her own expenses

from Stevensville and return?

A. I believe she did, yes, sir.

Q. You didn't pay it, did you? A. No, sir.

Q. Well, you paid all the rest of her expenses, didn't

you? A. I did, 3^es, sir.

Q. How much did they come to?

A. I couldn't say.

Q. I wish you would name it as closely as you can,

Major? '

A. I paid, I think, fifteen dollars for the rig that

w^e went up in.

Q. Fifteen dollars for the rig? A. Yes, sir.

Q. Yes.

A. I paid—I don't think that I paid our expenses at

Mr. Griswold's—I don't recollect it, but I stopped on

the road and fed my horses when I went and when I

came back, and I paid for all those things.

Q. Did you know of Miss Wright, Martha A. Wright,

as she was then known? A. Yes, sir.

Q. Miss Martha Ei. Wright, did you know of her

paying any money from the beginning to the end of

this land transaction, until—except the fare from

Stevensville to Missoula and return? A. I do not.

Q. You know that you paid all the rest of the ex-

penses, don't you? A. Yes, sir, I do.

Q. And whose money did you pay it with?
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A. It wais the money that I borrowed from Mr. Cob-

ban for this very purpose.

Q. That you borrowed from Mr. Cobban?

A. Yes, sir.

Q. Then what do you mean by that?

A. I got a loan from Mr. Cobban before I made this

application. I asked Mr. Cobban for a loan of money

to perfect title to these two claims. I had promised

the women that I would borrow the money for them.

Q. That is, your wife?

A. Yes, sir, and Miss Wright.

Q. Was she any kin to you?

A. None whatever; a warm personal friend of Mrs.

Catlings.

Q. And so you arranged a loan with Mr. Cobban?

That is, that you were to get all the money from him

that was necessary to secure title to these two descrip-

tions, and pay all the expenses?

A, Yes, sir, that is right.

Q. Did you give him any note or mortgage?

A. I did not.

Q. But he handed over money to you to do this

business in bujdng these two claims?

A. He did, yes, sir.

Q. Well, after you obtained the receiver'^ final re-

ceipt in the two cases, you took the two women to

Wallace P. Smith's office, did you not?

A. No, sir, I did not.

Q. Well, didn't tliey go there to execute the deed?
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A. I think not.

Q. Where did they go?

A. My recollection is that they went to Mr. Stod-

dard^s office.

Q. Oh, very well, I may be mistaken in the name. I

renew the question, substituting Mr. Stoddard's name

for Mr. Smith.

By Mr. BIOKFOKD.—We object to this question, be-

cause the witness is not directed by the question, con-

cerning any matter about which he has testified.

A. No, sir.

Q. Now, do you understand the question. Major?

A. I think I do.

Q. Well, what is the answer?

A. We went to Mr. Stoddard's office. Whether we

went into Mr. Cobban's office prior to going there, I

couldn't say; whether the women did or not, I couldn't

say. I know I did, and the deed was executed there.

Q. The deed was executed in Stoddard's office?

A. Yes, sir.

Q. The same day that they proved up?

A. Yes, sir.

Q. And you handled all the money in the two cases?

A. I did.

Q. And did all the business? A. Yes, sir.

Q. And got all the money from Mr. Cobban?

A. Yes, sir.

Q. And the women gave no notes and no mortgage*

and no nothing? A. No, sir.
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Q. And immediately after they proved up they sold

the land to Mr. Cobban?

A. Not immediately—^they did within—I would say

within—the transaction was closed within two hours,

anyway.

Q. Well, did they make any profit on their deals?

A. They certainly did.

Q. What did you say? A. They certainly did.

Q. How much did your wife make on the deal?

A. I think she made two hundred and fi-fty dollars.

Q. Well, how strong do you desire that to be?

A. Well, I am not prepared to say how much she

did make on it.

Q. Well, where did she receive her money?

A. She received her money at home; sometime

within—I would say within a week.

Q. Who handed it to her?

A. I did; I handed it to her, if I recollect right.

Q. If you recollect right; what do you mean?

A. I think I gave it to her, if I recollect right, at

two different times.

Q. And you don't remember what those times were?

A. No, I don't; she might not have received that

amount. Now, I am not positive in this matter.

Q. Are you willing to swear. Major Catlin, that your

wife received as her profit for her investment—for her

taking up this land which she sold to Cobban, more

than a hundred dollars?
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A. Yes, I am sure she got one hundred dollars; I

am satisfied of that.

Q. What is that?

A. No, I wouldn't swear that she did.

Q. You wouldn't swear that she did?

A. No, I would not; but I think she did.

Q. Well, what makes you think so, Major?

A. Well, it is just an impression that I have got,

that she got more than that, but I w^ouldn't swear posi-

tively as to the amount.

Q. Now, do you wish to be understood as swearing

here that the money that you paid yourself to your

wife, and the only money that she ever received from

the beginning to the end of the transaction, that you

don't remember the exact amount?

A. I am willing to swear that I paid her her money

in two different payments. I think I paid her seventy-

five dollars the first time, and I cannot tell what I paid

her the next time. I paid her more than a hundred dol-

lars, I am satisfied, but I cannot recall the amount.

Q. But you are not prepared to swear positively,

from your knowledge, that you paid her any consider-

able amount over a hundred dollars?

A. No, I am not.

Q. Why was it that the payments were made of

this small sum of a hundred dollars, or thereabouts, in

two sums?

A. Because I used part of the money myself, and re-

turned it a few days later to her.
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Q. That is, the money that you had received from

Cobban, the hundred dollars that you were to deliver

to your wife, you spent it before you had given it to

her? A. I spent some of it, yes, sir.

Q. Do you remember how much it was that you

spent?

A. I do not; I remember that the money that I got

from Mr. Cobban was probably four or five days after

the final proof was made.

Q. And after deeds were executed and delivered?

A. Yes, sir—no, not delivered, the deed wa« in my

possession to the time the money was paid.

Q. So you considered—you started out with a hun-

dred dollars to deliver to your wife, and delivered

seventy-five dollars over to her, and in the neighbor-

hood of twenty-five dollars a little later on?

By Mr. WALSH.—^Wait a moment. Major, there is no

question; there is no sort of facts in the testimony of

the witness, and nothing to warrant any such state-

ment by counsel. He doesn't ask the witness for any

statement of fact at all.

By Mr. MAYNAKD.—Every word of it is right there

in the testimony, just as the witness has sworn to it.

By the EXAMINER.—What is your answer?

A. I think Mr. Cobban—^I cannot tell the amounr

that he paid me, but I know that I did not, whatever

that amount was, I didn't pay it to my wife all at one
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time; probably within forty-eight hours after receiving

the money she got the balance of hers.

Q. Yes, and you said the first payment was seventy-

five dollars, did you not?

A. Yes, sir, I think so.

Q. And you said that the whole payment w^as a hun-

dred dollars or thereabouts, so that you had paid

seventy-five dollars, and it is a pure matter of arithmetic

what the second payment amounted to?

A. Yes, but I paid her more than that.

Q. Yes, but you are not prepared to say how much?

A. No, I am not.

Q. Whose money w^as it that you paid the expenses

out of, including the fifteen dollars that you spoke of?

By Mr. BIOKFOKD.—The witness has already an-

swered that question.

A. It was Mr. Cobban's money.

Q. It was Mr. Cobban's money?

A. Yes, sir.

Q. Now, when did you settle with Miss Wright,

Major?

A. If I recollect right, I settled with her the same

evening that she made proof. I am not positive, but I

think she took the train and went to Stevensville that

same evening; I am not positive as to that, though.

Q. You settled with her, then, the same day that she

conveyed to Mr. Cobban?

A. Yes, sir, I think so.
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Q. How much did you pay her for her investment?

A. I think I paid her a hundred dollars.

Q. You know you did, do you not?

A. I wouldn't swear that 1 did or did not, but I feel

confident that I paid her one hundred dollars.

Q. And that is what she made out of the deal, is it?

A. Yes, sir.

Q. Well, now she proved up on one day, and you

say within two hours next thereafter she conveyed to

Mr. Cobban, and that same day she got a hundred dol-

lars for it?

By Mr. WALSH.—Wait one moment. There is no

question asked you. Major.

Q. Now, then, I say, those facts that you have sworn

to, when was it that you first spoke to her about the

fact that she was to receive that hundred dollars?

A. I spoke to her—^I talked with her on the way from

the land office, and I asked her, I said, ^'I have had to

borrow the money to prove up on that claim." I asked

her if she was willing to sell it or to give us a mortgage

on it. She said, '^I am willing to sell it, if I can make

anything worth while out of it.''

Q. And that was on your way from the land office,

after you had proved up? A. Yes, sir.

Q. In going where?

A. In going to Mr. Cobban's office.

Q. Why did you go to Mr. Cobban's office?

A. I had no authority to pay any money on this
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land, or to buy it at all. I did not know whether Mr.

Cobban would give fifty dollars for it, or two hundred

dollars.

Q. And you didn't know whether he would buy it

or not?

A. I did not. Mr. Cobban then authorized me to

offer her so much for that claim—for those two claims,

hers and Mrs. Catlings.

Q. And you had had this talk with Mr. Cobban and

specified the fact that it was your wife and your friend

that was going to take up these claims and get all the

money from him, still there was nothing said by him

to you that would lead you to understand that he would

buy the land until after they had proved up upon it?

By Mr. WALSH.—We object to that, for the reason

that it is not proper cross-examination, and upon the

further ground that it is irrelevant and immaterial to

the issues in this case.

Q. Is that the way you wish it to be understood, Mr.

Catlin? A. No, sir, it is not.

Q. How^ do you wish it to be understood?

A. I wish it to be understood as I have testified here,

absolutely, that I borrowed the money from Mr. Cob-

ban to perfect the title to the land. I did, and after I

had received this money from Mr. Cobban, it was my

business to see that he was secured for it after the proof

was made, which I did.

Q. Did these women take up the land for the same

purpose that you did?
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A. I don't know what their purpose was when they

took it up; I know that they got the land the same as 1

did, and as everybody else did.

Q. Well, you knew that yoar wife and Miss Wright

were going to locate on this land, didn't you?

A. No, sir, I did not.

Q. Didn't know that?

A. I didn't know^ anything about it.

Q. You didn't know that your wife had any inten-

tion of using the land for logging purposes or anything

of that kind, or of cutting down the trees, and of con-

verting the trees into logs, and hauling it to the river

for the purpose of selling it?

A. I never heard her express her intention at all,

and therefore I know nothing about it.

Q. And that is the same kind of a way that you get

out of that question, the same as you avoid the

question of an agreement or contract, is it not?

By Mr. WALSH.—Wait a moment. Don't answer

that question, Mr. Catlin. (To the stenoigtrapher.) You

may put my direction to the witness down, too.

By the EXAMINER.—What will the witness say, that

he declines to answer?

Bly the WITNESS.—^Yes, sir, I decline to answer it.

Q. Under the instructions of your counsel; is it under

the instructions of your counsel that you refuse to an-

swer?

By Mr. AVALSH (Tb the Witness).—Don't answer
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that, either. (To the Stenographer.) Put that down,

too.

Q. But you are willing to go on record swearing that

you don't know that your wife did not expect to locate

that timber, or to use it in any way, except to sell it?

By Mr. BIOKFORD.—We object to this because the

witness has not so answered, and it is just a proposition

of counsel, and not an answer of the witness, and it is

not proper cross-examination; and is an effort upon

tlie part of counsel to bulldoze the witness, and to

compel him to answer a question in a way that is not

true.

A. I am willing to go on record and say that I knew

nothing about the intentions of m^- wife, what she in-

tended to do with that claim, as I had never heard her

express her intention in the matter, and I think I so

stated.

Q. Don't you know that when she entered that land

and took that land up, and you went up there with her,

that it was the sole purpose of her to sell it as soon as

she had final proof on it, if she got enough out of it

to make a profit on it?

A. I do not. No, I do not know that when she went up

there to take it up, that she had any intention of selling

it; I don't know anything about that, and I didn't know

that Mr. Cobban would buy it; I knew he had loaned the

money, but I didn't know whether he would want it as

security or not. I didn't know whether he would pur-

chase the land, and I didn't know that he would take a
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mortgage on it to secure him for the amount of money

he had advanced on the land; I didn't know! about that.

Q. Well, from your business acquaintance with Mr.

Cobban, and your knowledge that you had of him in re-

gard to these dealings, did you think that he would

prefer a deed of the land to a mortgage?

By Mr. WALSH.—We object to the question, upon the

ground that It is irrelevant and immaterial, and not

proper cross-examination of the witness.

A. Well, I thought that he would prefer to purchase.

Q. You thought that he would prefer to purchase the

land to taking a mortgage on it? A. Yes, sir.

Q. You don't know of a single instance where he had

taken a mortgage, do you?

A. I don't know as to that.

Q. Well, can you answer the question?

A. I cannot.

Q. You cannot answer the question?

A. No, sir; I know that I never talked about the

mortgage, and I know that I never took a mortgage,

and if Mr. Cobban—if he took a mortgage, in all prob-

ability, I would not know anything about it.

Q. And, as a matter of fact, you did not know any^

thing about it? A. No, sir.

Q. And in each and every case so far, you knew noth-

ing about it, about what did take place?

By Mr. WALSH.—^We object to the question for the

reason that it is irrelevant and immaterial and not
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proper cross-examination, and because the question has

already been answered by the witness, and the witness

has said what he knew about it.

A. Yes, sir, I think so.

Q. And still you say that, notwithstanding, this igno-

rance that existed on your part, your wife did convey

within two hours after she had proved up upon her

claim?

By Mr. WALSH.—We object to the question for the

reason that it is irrelevant and immaterial and not

proper cross-examination, and because the question has

already been answered by the witness, and the witness

has said what he knew about it.

Q. —and Miss Wright, both of them.

A. Is there a question?

Q. Yes, sir.

A. Yes, sir, the deed was executed; the deed was

executed within two hours from the time the final proof

was made, but the deed was in my hands.

Q. What is that?

A. I say that the deed was in my hands.

Q. In your hands?

A. Yes, sir, there was no money paid Mrs. Catlin,

she never received any money that day.

Q. Yes, but the deeds were executed and delivered.

A. They were not delivered.

Q. They were delivered to you?

A. Yes, sir.

Q. And as the agent of Mr. Cobban?
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A. They were delivered to me.

Q. And you were the agent of Mr. Cobban?

A. The deed was delivered to me as the husband of

Mrs. Catlin, and it was left in mj chargie.

Q. It was left in your charge? A. Yes, sir.

Q. And you were working for Mr. Cobban at the

time, were you not? A. Yes, sir.

(Thereupon a recess was taken until two o^clock P. M.

of the same day.)

JOHN B. CATLIN, recalled for further cross-examina-

tion.

Cross-examination.

(By Mr. MAYNARD.)

Q. I wish to ask you since the recess. Major, if you

have refreshed your recollection as to who this Thomas

Pelky is? A. I have not.

Q. You do not know who he is?

A. I cannot place him, no, sir.

Q. Do you know B. Frank Chattin? A. I do.

Q. You know who he is? A. Yes.

Q. Did you go up into the Blackfoot with him?

A. I am inclined to think I did; I won't be positive.

I know 1 went up there with parties; I think I did, 1

am not sure.

Q. If you did go with Chattin, didn't Thomas Pelky

go along with you?

A. Not to my recollection: I am not positive that 1

went with Chattin. I went up the Blackfoot with par-
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ties, and I think I can recall all of them that I went

with, but I don't recall these.

Q. Do you wish to be understood then as saying that

you did go with Ohattin or you did not?

A. I say I want to be understood that I am not posi-

tive whether I did or not; I cannot recall it.

Q. You cannot recall, whether if you did go with

Chattin, Pelky was along with you?

A. I cannot recall Pelky at all. I know Chattin and

I cannot recall Pelky at all.

Q. Do you know anything about the facts and cir-

cumstances of Chattin's entry? A. I do not.

Q. You had no talk with him? A. No, sir.

Q. Didn't go with him to the land office?

A. Possibly so; I won't say that I did not go there

with him.

Q. You cannot recall any of the circumstances con-

nected with Mr. Chattin's entry at all?

A. I cannot.

Q. Do not know anything about his money or where

he got it?

A. I do not. Perhaps some incidents might recall it

to my memory, but I do not recollect it at present, no,

sir.

Q. Do you know a woman by the name of Belle

Bryan Gilles that was formerly Belle Bryan?

A. I do.

Q,. How long have you known her?
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A. I will say I have known her since some time in

the summer of 1899. She is a school teacher in Mis-

soula, (engaged there at present, I think, and I have met

her, I could not say when the first time was.

Q. I think you have in mind another person, Major,

Lelia T. Bryan.

A. I beg your pardon. Lelia T. Bryan is the one I

have reference to. I know the lady now that you mean;

I was mistaken in the name; they have both the same

name, Bryan, and Miss Lelia T. Bryan is a school teacher

in Missoula.

Q. When did you form the acquaintance of Mrs.

Belle Bryan GMlles?

A. The fil*st time that I ever saw her was at the

Clearwater, T think.

Q. She w^as the wife of this man that you have de-

scribed as the dJ'un'ken bartender

—

The EXAMINEiR.-^Cook, cook, he said.

Q. (Question continued.)—'the drunken cook that

was w^orking for Mr Griswold up in the Clearwater,

Major.

Mr. WALSH.—That you have described as a drunken

cook.

A. I don't think I used that term; I said^ this man

was drunk, which! he was.

Q. That he was a cook and this woman was his wife?

A. Yes. She came to me very much exercised, and
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thougiM he was going to die, but I told her I thought

he would live through it.

Q, Is that the first time you ever saw her?

A. I think not, no; I think I met her once before.

Q. Where? A. At the Clearwater.

Q. Did you assist her in getting her land?

A. I might have assisted her after she came to Mis-

soula or—no, I think she got her land in the Helena

land office—^I think I did assist her, though.

Q. She made her filinJgs in the Helena District,

Major? A. Yes, sir.

Q. Did you go over there with her?

A. I think so, yes, sir.

Q. Wiho came with you?

A. I do not just recollect; there were two or three

and! possibly four.

Q. Who were they?

A. I cannot recall all the names.

Q. Let me refresh your recollection. W^asn't this

school teacher Lelia T. Bryan, along?

A. I think she was.

Q. And wasn't her father Thomas B. Bryan?

A. Yes, I think he was.

Q. And wasn't there a man by the name of Edgar

Lehmsin?'

A. I could not Slay; I don't recall him.

Q. But you do recall the fact that these trN^o daugh-

ters of Bryan

—

The EXAMINER.—No, one daughter and one sister.
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Q. 1 mean the dauigihter oif Bi'yan and* his sister and

Thomas Bryan himiself were in the party?

A. I recall the fact that I went to Helena with those

people named, buit whether they were all in one party

at the siame time, I cannot say.

Q. M3r. Gkrisiwold was along, too, was he not?

A. *Mr. Griswold was in Helena at the time, yes,

sir.

Q. You knew Thomas B. Bryan's wife, Harriet, did

you not?

A. The name is familiar; I don^t recall her at pres-

enit.

Q. You don't remember of her making her filing and

fiiual proof in the Missoula land office?

A. I do not; I don't know whether she made her

proof in Missoula or the Helena land office.

Qi. Now, then, Major, tell me in your own way just

what you did in conliection with these three entries

of Thomais Bryan and Belle and Lelia T.?

A. I '^enl to the Helena land office with them and

they miade their proofs there and I went back to my

hotel and got the money and paid for those proofs, the

m'oney that they had borrowed from ^Ir. Cobban for

this very purpose.

Q:. Whom did youi get the money from?

A. I got it from Mr. Oo'bban.

Q. Wihen?

AL Before I left Missoula.

Q. How much was it?
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A. I don't recollect; it was money enough to pay for

the claims and to pay the expenses.

Q. Enough to pay for the claims and to pay all the

expenses? A. Yes, sir.

Q. Wasn't Edgar Lehman, this man that lived up

at Bonner, that worked up at Bonner—wasn't he in the

party?

A. Possibly so; I don't deny that he was, but I don't

recall him.

Q. Don't you know him' at all? A. I dp not.

Q. Edgar Lehman? A. I do not.

Qi. In what form did Mr. Cobban give you this

money; was it in currency or a check?

A. I think it was both; I think it was some currency

and some checks.

Q. But how much you do not know?

A. No. It was money enough as I have stated to

pay for the land and to pay the expenses, and I cannot

state positively whether there were three of those

people made proof or four, so how can I state the defi-

nite amount of money.

Q. If it was four it would be upwards of $2,000?

A. Not necessarily.

Mr. BICKFORD.—There is no question asked.

Q. Well, it would be $1,600 for the land, wouldn't

it?

A. Yes, providing they were 160 acres each.

Q. And then there would be the expenses of pub-

lication and the expenses of the land office and the ex-
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pense of transportation from Mssoula to Helena and

back and their hotel expenses and so on? A. Yes.

Q. Well, that would cut into |2,000 pretty well,

wouldn't it?

A. Oh, yes. The publication expense was not neces-

sarily paid then, because that could be sent to the paper

afterwards. I don't recollect which way, whether it

was paid there. In some instan<^es it was paid direct

into the land office at the request of the puiblishers to

have the money paid there, and he would send tlie affi-

davit of publication direct.

Q. Wiho did you pay this money to to pay for t -lese

four entries—three anyway, and possibly four?

A. I really don't recollect whether I paid it to '.he

parties themselves or whether I paid it to the receiver

of the land office. I paid it in surely.

Q. Youi paid it into the land office?

A. Yes, sir.

Q. And ^ot the mon^y from Mr. Cobban just before

you left for Helena? A. I did, sir.

Q. Have you any recollection as to the amount of

the expenses you paid in transportation of these people

to Helena and back?

A. Oh, I have some idea of it; I could not say ex-

actly.

Q. Well, how much have you an idea that it was?

A. The round trip ticket from Missoula to Helena

would be about eight dollars at that time.

Q. Where did you put them up, at what hotel?
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A. They went to the Cosmopolitan Hotel, a dollar

a day house or one dollar and a quarter, I don't know

which.

Q. And you paid their bills at the hotel, did you not?

A. No, sir, they paid their own hotel bills.

Q,. Are you sure of that? A. I am.

Q. Did you give them the money? A. I did.

Q. How much did you give them for tliat purpose?

A. I gave them whatever the amount was of the

bill.

Q. Are you waiting to calculate?

A. There is no question.

Mr. BIC-KFORD.—There is no question.

The WITNEiSS.—I was waiting for you.

Q. You say you don't know how much money you

gave them for their hotel expenses?

A. No, I do not.

Q. Were there any other expenses besides their

transportation and their hotel expenses that you paid?'

A. I do not think of anything but the car fare

.

Q. Street-car fare? A. Street-car fare.

Q. Who obtained the receiver's duplicate final re-

ceipt in thes^e cases; were they delivered over to you?

A. I could n^ot say whether they were or not; I

think I did have them in my possession when we went

back to Missoula from Helena.

Q. Didu't you go back with them?

A. I think so; I think we all w^ent back on the same

train and went up on the same train.
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Q. And they conveyed the land to Cobban as soon

as they got back to Missoula, did they not?

A. I know nothing about it, sir. I know I turned

in my expense account to Mr. Cobban and there is right

where my part of it ceased; I know nothing further.

Q. That is, you turned in an expense account includ-

ing the amount that you had paid for the land and all

the expenses that you had been put to?

A. Yes, sir.

Q. And what Mr. Cobban did thereafter you had no

knowledge?

A. I know that Mr. Cobban afterwards purchased

the land, buft when I don't know^ nor anything about it,

nor what he paid for it nor how soon after or what he

paid them for it, I have no knowledge.

Q. How do you know that he purchased their land?

A. I have heard it talked since this thing came up.

Q. Mr. Griswold was there at the time when these

linal proofs were made, and was a witness, was he not?

A. I think so; that is my recollection.

Q. I w^ould like to have you refresh your recollec-

tion, Major, in regard to this Edgar Lehman, and to

enable you to do so, did you not hear about some trouble

being had with Mr .Lehman, about his refusing to con-

vey to Mr. Cobban? A. None, whatever, no, sir.

Q. In other words, that he was about the only in-

stance, I guess, as far as I know where the entryman

tried to hold up Mr. Cobban?

A. I never had any knowledge of that.
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Q. And that it required a visit from Mr. Griswold

and Thomas Bryan both had to go out there and finally

they induced him to come into Missoula and convey the

land as he had agreed; did you hear anything about

that? A. No, sir.

Q. And you don't know whether such a man was

along or not?

A. I do not; I state positively that I cannot recall

that man if I knew him or had any idea whatever I

would be perfectly willing to state.

Mr. WALSH.—You are not singular in that; there is

nobody who knows anything about him except my friend

here.

The ElXAMINER.—If you have any objections to

make, make them in the record in the proper way.

Q. Did youi know a family that were living up in

the Clearwater country by the name of Watson?

A. Yes, sir, I know of the Watsons.

Q. Do you know Harriet Watson?

A. I know of her; I don't think I would know her if

I should meet her to-day; I have no idea I would.

Q. Did you hear of a man by the name of Marion B.

Watson? A. Marion B. W^atson^ yes, sir.

Q. And Katie Watson?

A. Yes, sir; those names are all familiar.

Q. Doc E. Watson?

A. Yes, sir, the names are all familiar: I recall them

very well.
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Q. Did yon have anything to do with their entries

or drawings their statements?

A. I cannot recollect that I did; I might have. I

really don't know now whether they made their proof

in Helena or Missoula.

Q. These were made in Helena. You have no recol-

lection of going there with them?

A. I cannot say that I did not go with, them, but I

don't recollect. I have no oibject in keeping back this

testimony; any thing I know I am' perfectly willing to

state, perfectly so, sir, but in cases where my memory

fails me I cannot ans?wer. I will do my best.

Q. Have you any recollection about Charles H.

Moss?

A. Yes, sir; I know the man well; he lived in Mis-

soula.

Q. He is a crippled peddler, is he not?

A. Yes, sir.

Qi. Do you know anything about his entry at all?

A. I know he made an entry.

Q. Did you assist him? A. I think I did.

Q. You drew his statement, did you not?

A. I presume I did.

Q. At the time of his filing?

A. I presume I did ; I don't know positively. I drew

a great many of them.

Q. Please tell me all you know about him. I know
you are perfectly willing to tell, and I would like to

have you tell me so as to get over the ground as rapidly

as possible. Tell me what you know about Mr. Moss'

entry?
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A. I don't recollect enough ajbout it to go into de-

tails to tell you; perhaps you can get more information

by asking direct questions, because it may refresih my
mind so that I would be better able to answer.

Q. Let me ask you in regard to the Dodds, Edw^ard

Dodd and Cora Dodd and Hiram Dodd and Harrison

Dodd and Mlatilda Dodd and Lizzie Dodd. Do you

know that family of Dodds? A. Yes, sir.

Q. Did you have anything to do Avith their entries?

A. I did.

Q. Tell me what you did with them, please?

A. I went to Helena with them to make their proof.

Q. (State as to whether or not the same course Avas

adopted by you in connection with these Dodds that

was pursued with the Bryans?

A. Well, I cannot recollect particularly about the

Bryans, but I do recollect about the Dodds.

Q. You recollect very particularly about the

Bryans?

A. I recollect aibout them making their proofs, yes,

but I don't recollect about that whole party that

claim was with themi; I don't recollect anything of the

kind.

Q. That was the only thing you did not remember.

Now, you remember that the Dodds—how many of them?

A. Oh, four or five, four, anyway.

Q. Was Hiram Dodd one? A. Yes, I think so.

Q. And Harrison? A. Harrison Dodd, yes.

Q. And Matilda Dodd? A. Yes.
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Q. And Lizzie?

A. Lizzie:—^I don't recollect whether there was a Liz-

zie Dodd in the outfit or not; there might have been.

Q. There is Harrison and Hirara and Matilda and

Lizzie. Now, I Avish you would tell me about the facts?

and circumstances connected with your making their en-

tries, Major?

A. Well, sir, I accompanied them to the Helena land

office to make their proofs. I paid for those proofs after

they were made. I think I paid the money myself, but

I won't be positive whether I paid it to them or direct

to the register or receiver ; I think I paid that money my-

self. Their receipts were issued, and they went to their

hotel, the Cosmopolitan Hotel. I went down to the hotel

and settled up with them and gave them the amount that

they each of them had by way of loans to prove up on this

land, and before leaving Helena I purchased the land of

them and took them to Mr. Lincoln Working's office and

had the deeds made there. I remember that after I had

talked with them I had no idea where to go, and I went

out and saw this Mr. Working, as I recall the name^—

I

saw his sign across the street and I went over and saw

him and then went back and took the parties in there and

made the deeds.

Q. And they all deeded to Mr. Cobban on the same day

that the money was paid into the land office and the final

receipts were issued? A. They did.

Q. When did you first become acquainted with these

Dodds?
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A. I could not say ; I hardly know them now. I would

think that the limit of my acquaintance was just during

the time that the^^ were securing title to their land. I

don't know whether I met them or not when they made

their application ; I know that I did meet them when they

made their final entry or purchase.

Q. As a matter of fact you did not know anytliing

about them previous to their taking up this land, did you?

A. I did not, no, sir; I don't think I ever heard of

them; 1 don't know, but I would say that I knew noth-

ing about them.

Q. Do you know who it was that made you acquainted

with them?

A. No I don't recollect that; I don't know^ who it was

nor where it was.

Q. Did you ever geti well enough acquainted with

them to know the relationship that existed between them

at all?

A. I don't know ; I supposed that one of the Dodds and

one of the Dodd women were man and wife, but then I

don't know that I could tell as to the others.

Q. Do you know whether you drew their papers at the

time they filed?

A. I don't recollect; I possibly did.

Q. Can you recall any of the facts or circumstances

connected with their entries previous to the time that

you started from Missoula to Helena with them?

A. I can not.

Q. Can you recall the fact as to whether you had seen
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any of them at any time previous to your starting for

Helena? A. No, sir; I cannot.

Q. And as far as you now know they may have been ab-

solute strangers to you at the time that you got on the

cars to leave for Helena to prove up?

A. Oh, no; nothing of the kind.

Q. What is the fact?

A. There is no question but what I was introduced to

those people before I started out with them, to my mind.

Q. I mean besides the fact, of course, that you were

acquainted with them enough to know they were Dodds?

A. That is it; yes, sir.

Q. Well, I mean with that exception.

A. Well, with that exception possibly that is true
;
yes,

sir.

Q. Now, all of their expenses in going to Helena and

returning, including their railroad fares, their hotel bills

and their street-car fare you paid, did you not?

A. I bought them a round trip ticket each ; that is my

recollection of it; and I think I paid their entire expen-

ses, yes, sir.

Q. And the money that was paid for the land was paid

into the land office by yourself? A. Yes, sir.

Q. And you obtained the money from Mr. Cobban?

A. Yes, sir.

Q. And the final receipts were handed over to you?

A. I think that the final receipts were as I stated in

my possession when we came back, but they were no doubt

given to the parties to whom they were issued when they

were issued by the officers of the Helena land office.
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Q. And when you came back to Missoula they were in

your possession? A. Yes, sir.

Q. After you had paid all of their expenses as you

have testified, and paid Mr. Cobban^s money in for them

to buy their land, they then on that same day were taken

by you over to Lincoln Working's office in the city of Hel-

ena., and they each of them conveyed this same land to

Mr. Cobban?

Mr. WALSH.—We move to strike out the declaration of

counsel to the effect that the witness paid into the land

office Mr. Cobban's money, and we object to the whole

question as merely a, repetition of what the witness has

testified to as his testimony is construed by counsel.

Mr. BICKFORD.—And not as it was actually given.

A. This money was a loan from Mr. Cobban to these

parties and it was not Mr. Cobban's money in any sense

of the word. •

Q. But they straightaway went with you as you have

testified from the land office to Mr. Lincoln Working's

office, and there they conveyed this land to Mr. Cobban?

A. No, sir.

Mr. WALSH.—He has not testified to that either.

The WITNESS.—I did not testify to anything of that

kind.

Q. Did you not say that they went with you to Lincoln

Working's office?

A. I did ; but I did not say that they immediately went

there; I said that I went to the Cosmopolitan Hotel with
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them and there I made the arrangement and purchased

the land in the hotel ; I spent two hours with them there.

Q. You went from the land office to the hotel?

A. Yes.

Q. And then from the hotel you went to Working's

office where the deeds were drawn up?

A. After I had come to an understanding with them

I went out to see where I could find a notary public to

draw up these papers. Mr. Working was the man that I

ran across first, an entire stranger, and I took them over

there at that time and had the deeds made there. That

is correct

Q. And you received the deeds from them?

A. I did.

Q. And you paid them, each of them, $100 for it, did

you not?

A. I cannot say as to that whether, you know, they

had had any part of this money as a loan from Mr. Cob-

ban before we started out or not. If they had, I had some-

thing to show for it, a memorandum of it. I know thait

after the proofs were made I went into the hotel with

them, or after they had gone there I went down, and there

I made out the account of it to each one, the amount that

he had received, and if he had received anything prior to

that time from Mr. Cobban I don't recollect that, but if

they had, I also have that charged up to them in my ac-

count.

Q. What were the items that were embraced in^ your

charge?
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A. I have already stated that there was a round trip

ticket to Helena and car fare and I think hotel bill.

Q. How about the land office fees?

A. It was all included.

Q. And the publication of notices? A. Yes, sir.

Q. And the f2.50 per acre? A. Yes, sir.

Q. How much did that amount to in each case as near

as you can recollect?

A. Oh, I would say six or seven hundred dollars.

Q. In each case?

A. Nearly that; yes, sir.

Q. Let me see. There would be |400 for the land and

111 for the legister's fee and |10 we will say for the pub-

lication and |8.00 round trip ticket and hotel bills as

much more $8.00, that makes $437, does it not?

A. I have not figured it.

Q. Well $400 for the payment for the land and $11

for the register's fee and $10 for the publication fee and

$8.00 for the round trip ticket from Missoula to Helena

and $8.00 for hotel bills—well, that would probably be

$4.00, that would be $433 that it would average for each

one. Is that so? A. It figures so, it seems.

Q. Now, then, that was presented to them, you say, at

the time that you talked with them in regard to selling the

land? A. Yes, sir.

Q. Now, then, how much did you allow them over and

above this $433?

Mr. BIOKFOIJD.—I object to that for the reason that

the witness has not testified that he has allowed them any-
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thing, and has testified to nothing concerning the allow-

ance of anything to the entrymen, but has testified on

the contrary that he made a bargain with them and

bought from these people the land concerning which he

has been testifying.

Mr. MAYNAED.—I withdraw the question.

Q. How much did you pay them for their land over

and above this amount that w^e have now computed to-

gether? '

A. I cannot say; I don't know whether amounts that

you have computed there included everything that they

had had or not.

Q. Did you know of their having had anything else?

A. I don't think of anything at the present time.

Q. Now, if you don't knoAV or can't remember of their

having received any amounts from Mr. Cobban other than

what you have mentioned which you paid over to them

as his agent, how much did you pay them for their land

over and above this amount?

A. I don't recollect; I don't know; the deeds will

show what I paid them. I don't recollect exactly what

the amount was.

Q. Major, are you prepared to swear that the amounts

stated in the deeds in the case of these Dodds Avas the true

consideration?

A. Yes, sir, as far as any money transactions with me,

I am.

Q. What do you mean by that?

A. I mean that I took a deed to the land, and the con-
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sideration was named in fcliat deed exactly as I bought it

.

there was no false consideration stated in that deed.

Q. Have you any recollection at all, now, of the amount

of money that you paid each of the Dodds for their deeds?

A. I have stated that I do not.

Q. You have not? A. No, sir.

Q. Will you swear that you paid any of these Dodds

more than |100 at that time in consideration of their turn-

ing over these deeds to you? A. No, I won't.

Q. Is it not true, to the best of your recollection, that

the amount that you did pay each of them was |100?

A. Something near flOO, I think, yes, sir, but as to the

exact amount I am not prepared to say what it was.

Q. When you say something near $100, you mean that

that must be a little over or a little less?

A. It might be over.

Q. And might be less?

A. I don't think so, no, sir.

Q. Would you say that any of them got over $100?

A. I would not say so; no, sir.

Q. Now, you have no knowledge of any of these four

Dodds who conveyed to you at that time and place as the

agent of Mr. Cobban ever at any time or at any place n^

ceiving any sum other than flOO for their land, |have you?

Mr. BICKFORD.—We object to that for the reason that

the witness has not yet at any time stated that they re-

ceived $100, but, on the contrary, has stated that he does

not know what he did pay them at that time as the consid-
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eration for the land, saying, in answer to one question,

that he paid six or seven hundred dollars.

Mr. MAYNARD.—You cannot mislead this witness.

Mr. BIOKFORD.—You are trying hard enough to do

it.

Mr. MAYNARD.—You are.

Mr. BIOKFORD.—I say you are.

The EXAMINER.—Well, read the question and let

him answer.

A. No, sir.

Q. But you do know of their receiving that amount?

A. Yes, I know of their receiving that amount, be-

cause I paid it to them myself or paid them an amount

something near that amount.

Q. And you have no reason to believe, have you,

that any of these four Dodds before that day or since

received any other sum for their land than this filOO or

practically that amount?

Mr. WALSIH.—We object to that as not proper cross-

examination and it is entirely irrelevant whether he

believes or does not believe that they did.

A. I would have no means of knowing after my part

of the transaction. If Mr. Cobban had paid them

f1,000 apiece after I got back to Missoula, I .would not

know anything about it.

Q. But after you had the deeds in your pocket, you

could not believe that they would receive any more

money?
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Mr. WALSH.—^We object to that for the same reason.

A. No.

Q. Did you not understand at the time that it was

a completed transaction when jon paid the money over

to them and you received the deed?

Mr. BICKFOED.—We object to this as not calling

for a fact but for a conclusion of the witness.

A. I certainly did.

Q. You know of no note or mortgage having been

given by any of them, do you?

A. None whatever.

Q. Were any receipts under the circumstances of

this case required by you?

A. I think not, no, sir; I don^t recollect of any.

Q. How did it happen, Major, that under the cir-

cumstances that you have now testified to, you obtained

their deeds on that day?

A. Why, I went to them and offered to purchase

when I went to the hotel, and there is where I made a

bargain with them right there, and paid them, and

they deeded to me.

Q. Did you do that of your own motion?

A. I did.

Q. Or under instructions from Mr. Cobban?

A. I did that partially on my own motion. Mr.

Cobban, I think, authorized me to pay so much for

those claims after proof was made.

Q. That is, he authorized you to pay the amount

that you did in fact pay?
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A. Yes, and had I not secured the claims, instead

of making deeds, I would have had mortgages made to

secure the loan.

Q. Had they agreed with you when they started

with you from Missoula and you were paying their ex-

penses up there as you have testified, that they would

sell the land to you or mortgage it?

A. Most certainly not.

Q. Nothing had been said by you to them or by

them to you in regard to the matter? A. No.

Q. No arrangement had been made of any kind by

which they were either to convey to you for flOO which

you would pay them, and which you say Mr. Cobban au-

thorized you to pay, or that they would mortgage the

land?

A. Nothing whatever; after their proofs w^ere made

I felt at liberty to purchase them just as well as if

they had had them for ten years.

Q. Now, Major, if nothing had been said by you nor

nothing had been said by them to you about their sell-

ing the land or their buying it, or their agreeing to

mortgage it, the subject matter about their sale or

security had not been broached by either of you until

—

A. I made no arrangements whatever to loan this

money; that was Mr. Cobban's arrangement. I did not

make a loan to them of this money before we started

from Missoula. I came away with them to make their

proof and paid this money to them that Mr. Cobban

had loaned them, as I stated.
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Q. Do you know of any arrangement that had been

made between them and Mr. Cobban prior to their leav-

ing Missoula? A. No, sir, I do not.

Q. Was anything said about that to you, about such

an arrangement?

A. There was not half a dozen words passed be-

tween us. I met them and went to the train w^ith them

and bought their tickets, and I did not see them on the

train, I don't think, from the time we started until we

landed in Helena.

Q. If arrangements had been made between ^Ir.

Cobban and them or an.y of them, you knew nothing

about it? A. No, sir.

Q. Did any of them at any time say anything to you

either on the train or at the land office or at the hotel

or at the time that you were in the law office, that they

had had any conversation with Mr. Cobban?

A. I do not recollect that they did.

Q. You have no recollection of any of them having

said anything about it?

A. I have a very vivid recollection of the conversa-

tion that I had w^ith them when I purchased the claim.

Q. What was it?

A. I gave them a statement of their accounts, and I

proposed to give them so much, and they would make

the deed right there, or I proposed to have them go to

a notary public with me and secure the amount of the

loan they had received by a mortgage.

Q. Was there anything said at all by any of you at
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that time about any arrangement or agreement that

had been made with Mr. Cobban relative to the loan

or sale?

A. Why, what I understood—I don't recollect any-

thing that was said by them, but they had made ar-

rangements with Mr. Cobban to borrow this money.

Q. How did you know that?

A. I know that Mr. Cobban told me that he had

made a loan to these people and wanted me to go over

there with them to make their proof, which I did.

Q. That is the way? A. Yes, sir.

Q. And the loan was made by giving the money to

them?

A. The arrangements were made for the loan for

that purpose, of course.

Q. But you had the money? A. I did.

Q. And you had the money and paid all their ex-

penses and they got nothing until after the deeds were

in your possession, when they got flOO from you?

Mr. WALSH.—We object to this as merely argumen-

tative and asking for no facts from the witness. The

witness has already stated w^hat he gave them.

Q. You have a clear recollection of what took place

at the hotel? I want you to tell me all about that?

A. I have already told you.

Q. You sat down there and figured this thing up as

to the amount that you had expended for them?

A. Yes, sir.
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Q. And you were to give them flOO', and they went

to the lawyer's office and the deed was drawn up and

the transaction completed?

Mr. WALSH.—^How strange that you omitted his

recital that he said they could give him a mortgage or

sell the claim to him. Why do you omit that?

Mr. MAYNARD.—He said that a dozen times.

A. There was no compulsion about this; I did not

care w^hether I got their land or whether I got a

mortgage on it. It was left entirely with them. I had

fulfilled my mission when I procured either. I in-

tended to have my security for the money that I had

loaned them for Mr. Cobban by having a mortgage.

Q. What power did you have over these strangers

that you barely knew?

A. I had none whatever; I l^ad no power over them.

Q. You said that you proposed to get one or the

other? A. Yes, I did.

Q. Supposing that perhaps, after you had paid this

money in as you have testified, they said we won't do

anything, what could you have done?

A. I think the matter could have been adjusted

very nicely.

Q. How? A. Why, by suing and attaching.

Q. Did you know of their having any property of

any kind, any estate of their own?

A. I do not at the present date and I did not then.
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Q. To the best of your knowledge and belief they

did not have any, is that not so?

A. I think they had a fish-pond up there in the hills

somewhere; I don't know anything about the value of

it.

Mr. WALSH.—^Well, they had these lands when they

bought them.

Q. Don't you know that they could have sold the

lands as well to somebody else as to you?

A. Why, surely, yes.

Q. And if they had sold them before you got your

attachment out, what security would you then have

had?

A. I would have had none whatever, of course.

Q. If they had no personal liability, and their land

would have been sold, you would have been out your

money?

Mr. BIOKFOEiD.—We object to this as purely hypo-

thetical and argumentative, and calling for no facts

from the witness whatever, and as not proper cross-

examination.

Q. Isn't that so. Major?

A. I am not a lawyer, sir.

Q. You are enough of a lawyer and enough of a

business man to know that, are you not?

A. State the question please.

Q. (Question read.)

A. I see no other way out of it now; I don't know.
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Q. And you knew it at that time as well as now?

A. Most assuredly I did; if I know it now I knew

it then.

Q. Now, then, do I understand that with that knowl-

edge you are willing now to testify that you loaned

them a large sum of money which you paid into the

land office without any security whatever and without

an,y agreement or understanding between you and them

as to what they would do immediately after they had

got the receipt?

A. Yes, sir, you so understand it, and that is true.

That money was paid there; there was no security;

there was no promise of security; they never made any

promise to me. The money was paid by Mr. Cobban to

me to go over and pay for those proofs, and I went in

and paid it. I would not have been to blame if he had

lost it; I had carried out my part of the transaction.

Q. And you knew nothing about the facts and cir-

cumstances connected with their entries in the first in-

stance?

A. Well, I don^t know whether I do or not; I don't re-

call that now.

Q. You don't know who they were located by?

A. No, I don't know who they were located by. If

my memory is deficient, it is my misfortune and not my

fault, sir.

Q. Then, if you did not know anything about the

clircumstances connected with their entry and with

their location and who located them and the arrange-
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ments that were then made, you are unable to say, are

you, as to the facts that they made the entries solely

by an agreement that they then made to Mr. Cobban,

and got the money that they did receive from you and

the exact amount that they received from you?

A. No, sir, I do not know anything of the kind.

Q. You are unable to say one way or the other

in regard to that?

A. Well, if I don't know, of course, I can't state. I

know of no agreement whatever; I knew nothing about

any; I don't recall anything about their cases until

I was called upon to go to Helena with them to make

their proof, and when you go back of that, I am at sea;

you take me where I do not and did not know anything

about it.

Q. It is sufficient for the Government to start with

you from Missoula to Helena? A. Yes, sir.

The EXAMINEE.—Is that a question?

Q. Now, then, you say that you were authorized by

Mr. Cobban to pay them flOO over and above their ex-

penses? A. I did not say so.

Mr. BICKFORD.^We object to that, to the state-

ment made by counsel, that the v/itness had testilied

that he was authorized by Mr. Cobban to pay these

people flOO, no such statement having been 4nade by

the witness heretofore in his testimony.

Q. What do you say. Major?

A. I say that I was authorized by Mr. Cobban, lie
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gave me figures which he was willing to pay for that

land, and I could get a deed to that land or I could

secure that amount that he had already loaned them

by a mortgage.

Q. The figures that he gave you amounted to $100

over and above the expenses in each case, did they not?

Mr. BIOKFORD.—The same objection to that ques-

tion.

A. I don't know whether they did or not; they

amounted to that much I am satisfied.

Q. And those directions which you received from

him, you carried out in Helena?

A. I did.

Q. And he said nothing to you at that time and place?

A. Who?

Q. Mr. Cobban.

A. At what time and placie?

Q. Wait, I want to finish my sentence. He said

nothing to you when you left him at Missoula to go to

Helena with these people about the arrangement that

he had made with them?

A. No, sir, he did not.

Q. And you had no understanding whatever of any

kind that you were to get this land before you left

Helena?

A. No, sir; I have stated a number of times here just

exactly the way this thing came up and what transpired,

and I don't know what I can add to it.
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Q. I just wanted to find out exactly—I am perfectly

willing to say that the theory of the Goyernment is that

you knew all about it, and that you acted purposely in

pursuance of the arrangement that you had made with

your chief before you left Missoula?

Mr. WALSH.—1 move to strike out the statement of

counsel; there is no question put to the witness. There

is no question put to you, Major.

The EXAMINER.—Don't made statements, just ask

questions.

Q. You were six times indicted by the Federal Grand

Jury for subornation of perjury, were you not?

A. I think so; I believe that is right.

Q. In getting these people to swear falsely?

A. I think that is right, sir.

Q. And you are under arrest now and awaiting; trial?

A. Yes, sir.

Q. And you wish it to be understood that you did not

know at any time and had no reason to understand that

these people had made an arrangement with Mr. Cob-

ban by which they were to get |100 for their land?

A. No, sir, I did not. I am willing to swear and to

stand on that; I have stated half a dozen times just

exactlv the facts in the case.

Q. You know Vital and Levi Oyr, do you not?

A. I know of them, but I don't think I had anything

to do with them whatever; I don't recollect that I did.

I know the men; I would not know them apart, but I
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know one of them is named Vital CVr and the other is

named Levi.

Q. You had nothing to do with them, you say?

A. I think not; 1 don't recollect it.

Q. Did you have anything to do with Nellie J. Ehle?

A. Oh, 1 think I made her papers out, her applica-

tion.

Q. Don't you know that you made the application

in all of that branch of the case, that is, the whole Reeve

crowd, John B. Reeve and his wife, and Nellie J. Ehle

and her husband and her sister and her sister's hus-

band?

A. No, sir, I don't know anything about her sister

and her sister's husband; I know that I made the ap-

plication for John B. Reeve and wife, Ehle and wife and

Starky and wife, and further than that I don't know any

of the Reeve family.

Q. Very well; that is all of the relatives that are

referred to. You knew that Starky and Ehle had mar-

ried sisters? A. Yes, sir.

Q. And that they were both daughters of John B.

Reeve? A. Yes, sir.

Q. There are six that you mentioned there, are there

not? A. Yes, sir.

Q. Did you not have entire charge of their entries

as far as doing the work in the land office was con-

cerned?

A. I did, as far as making their applications was con-

cerned.
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Q. When did yon first find out that they were going

to enter their land?

A. I have no idea. They lived up in the Blackfoot

country and I had no idea of anything about it. When
I first became acquainted with the fact of their making

an entry I could not recall, now.

Q. Are you mire that they were living in the Black-

foot country at that time?

A. I am not; I know that they had lived up there,

Reeve had lived in the Blackfoot, I don't know anythinig

about his sons in law. Reeve had lived there I know,

and whether his sons in law had or not I don^t know.

Q. Don't you know as a matter of fact that John B.

Reeve had not been living anywhere near the Blackfoot

country at the time he entered this land?

A. No, I do not.

Q. Don^t you know that he was living just outside of

Missoula, and hauling wood into town?

A. 1 think he was hauling w^ood into town, yes, sir.

Q. When was your attention first called to' these

entries?

A. I suppose my attention was first called towards

the date that the application shows, for that shows when

I met them. I could not give you any idea within six

weeks or within two months of when they were made,

but my attention was probably called to it, and I wrote

their application. I have lots of other work to do there,

and I wrote these applications as they were presented
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to me. I did not go around hunting them nor did not

write out one and then sit down and wait for another

to come in; I w^rote them as they were presented, handed

in by Mr. Griswold or anybody that was locating these

people.

Q. Did you know who located these people?

A. I possibly did at the time; I don't now.

Q. You have no recollecting of charging any of these

people, the Keeve family or the Dodds or the Btyans for

any service of your own, did you?

A. I never charged them a cent, no, sir, not one of

them. All the papers that I ever made, I never charged

one of them a cent.

Q. Why not?

A. I was working for wages; my time was not my
own.

Q. But the time that you were paid for belonged to

Cobban and Dinsmore? A. Yes.

Q. And you did all of this work for all of these entry-

men and entrywomen as a part of your employment for

Cobban & Dinsmore?

A. Yes, sir.

Q. And the same thing is true, is it not, of all the

subsequent work that you did on that otherwise, look-

ing up the publications and correcting them?

A. Most assuredly it was, yes, sir.

Q. And going to the land office and going to Helena

and so on, that was all under your general employment

with Mr. Cobban? A. Yes, sir.
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Q. Can you recall any of the facts and circumstances

connected with the money that was paid into the land

office on the .Reeve family deal?

A. No, I cannot.

Q. Did you pay the mone}^ in yourself?

A. I don't think I was present when they made their

proof?

Q. You don't know whether you were or not?

A. No, I don't.

Q. If that was so you have forgotten it?

A. Yes, that is right; if it was so I have forgotten it.

Q. Do I understand jou as saying that you have

now no knowledge or recollection as to your having

done anything in the matter at all except to draw the

papers for them?

A. I say that I do not recall any further connection

with it and I don't at the present time, but I don't deny

that I did have; I possibly might have had.

Q. You knew what they were doing, did you not?

A. I knew what they were doing of course when they

made their applications; I knew they were taking a

piece of land under the Timber and Stone Act; certainly

I did.

Q. You knew at that time what they were going to

do with the land after they made their final proof, did

you not? A. I did not, no, sir.

Q. When did you first find that out?

A. When I found that they had after they had sold.
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then I had every reason to believe that I knew all about

it.

Q. That was the first knowledge that you had?

A. Yes, sir.

Q. After they had sold?

A. After they had sold, yes, sir.

Q. If you did not know at the time that you drew

their applications, at the time of their filing, that the fil-

ings were made in the interest of the man that you were

working for, Mr. Cobban, why did you not charge them

for your services?

A. I was employed by Mr. Cobban, as I stated, and

my time was not my own, and Mr. Griswold or whoever

his cruisers were, they were employed by him to esti-

mate timber, and they sent a party in there with a slip

of the description of a piece of land that they desired

to file on with the names of the witnesses and the dates

and everything, and I went on and made their papers;

right then and there my connection with that case

ceased.

Q. When you made the papers for them, you knew

very well that it had something to do with the firm, did

you not?

A. I knew that when Mr. Griswold brought in or

sent in an application of that kind, I knew what it was

for of course; I knew who employed him; the same man

employed him that employed me.

Q. And that is the reason that you did not charge

these entrymen and entrywomen for your services?
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A. Yes, that was one reason. I made a great many

of those papers for people that I did not charge for

when I W)as working for myself.

Q. Then if the^^^e entries were made under the direc-

tion of Mr. Griswold, who was w^orking for the same

man that you were, namely Mr. Cobban, didn't you

kuow^ or think that these entries had something to do

with the business of your principal?

Mr. WALSH.—We object to that because he has al-

ready answered the question, and because it is entirely

immaterial what he tliought about the matter.

A. Well, I don't knoAV.

Q. It influenced your conduct so much that you did

not charge them anything?

A. I am not in the habit of charging for such work.

Q. Do I now understand you that the reason you did

not charge for doing this w^ork, drawing all these pa-

pers and going to the land office, was not because you

were working for Mr. Cobban, but because you were not

in the habit as a man of making any charges at all?

A. No, sir. As I stated two or three times on the

stand here, my time was not my ow^n, and I made no

charges for this work. 1 was employed there, getting

paid for my time, and if this work camie to me I could

just as well be at that as anything else; L did not

have to go and inquire into it; the estimators sent in

the papers and I made them, and that is all it had to

do with me.
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Q. Is that the reason you did not know that this

work was being done for Mr. Cobban, because you did

not inquire into it?

A. What work was being done for Mr. Cobban; I

would like to understand that question.

Q. (Question read.)

A. I never stated on this stand that I did not know

who this work was being done for.

Q. Now, I ask you did you know then who this work

was being done for?

A. I knew who I w^as working for and who Mr. Gris-

wold was working for, and we were working for Cobban

& Dinsmore.

Q. Then do I understand you to take that for an an-

swer and say that the work was done for Ml*. Cobban

and you knew it was?

Mr. WALSH.—What work?

Mr. MAYNARD.—Drawing these papers.

Mr. WALSH.—We object to the question because it

is indefinite, the witness is not told what work is re-

ferred to.

Mr. MAYNARD.—He has been told and he knows

perfectly well that I referred to the work of drawing

these papers at the time of making these filings.

A. The work of drawing these papers was sometimes

done at the request of Mr. Cobban himself. I do not

pretend to deny but what it was done for him, sir.
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T\Tiereupon further hearing was adjourned until Wed-

nesday, April 23d, at 10 A. M.

Wednesday, April 23d, 1902, 2 P. M.

Hearing resuniiod pursuant to adjournment.

JOHN B. OATLIN, recalled for further cross-examin-

tion as a witness for defendant.

(By Mr. MAYNAKD.)

Q. Major, were either Miss West or your wife con-

sulted in regard to the question of whether they would

sell the land or not? A. They were.

Q. It was their act and their own will rather than

yours?

A. I can not say as to that; I undertook to explain

and did explain the situation to them, that I wanted se-

curity for this amount of money that I had borrowed,

and directed my conversation particularly to Mrs.

Wright as she was going away, and she said that she

would sell her claim. I could not give her any definite

answer as to w^hat I would be able to offer her for it.

Q. As a matter of fact, did she not turn the whole

matter over to you and trust to you to get as much for

the land as you could, and act entirely upon your judg-

ment?

A. She turned the matter over to me and lieft it en-

tirely to me as to making her application, filing and

getting the claim for her, and you might say it was all

turned over to me; but, when it came time to do some-

thing with this claim to secure the amount of money
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that had been loaned, I had to consult her in that

matter.

Q. Did not she leave the property in your hands to

be sold with the understanding between yourself and

her that you would get as much for her as you could?

A. She did.

Q. Then you understood that she was to sell the

land?

A. There was no understanding about it until she

had—she left this to me after the proof was made, but

up to that time I had handled this for her; I had assisted

her in getting her claim, as I have stated.

Q. What was the difference between your manage-

ment of the matter before final proof and after? .

A. After final proof I consulted her as to whether

she wanted to secure the loan by a mortgage, or whether

she wanted to sell the claim.

IQ. Wasn't the whole thing understood between you,

that you were to take charge of it for her, and secure

the claim and sell it for her best advantage?

A. It was not; it was after I had had this talk with

her that completed the arrangements; there was no

agreement prior to that time, though, any further than

I was, as I stated that I should secure her claim and,

assist her in acquiring title by borrowing the money.

Q. And there the matter stopped?

A. It did, until after her final proof was made.

Q. Didn't you understand that she was to deed the

property? A. No, sir.
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Q. Didn't you have the deed drawn up before you;

went to Stoddard's office?

A. I did not; no, sir.

Q. I read from page QUiOT of the recoi*d, from Mrs.

West's testimony: "Q. Then on this same day that

you gave your final testimony and Mr. Oatlin paid this,

money into the land office for the purchase of your land,

you sold it toi Mr. Cofbban, didn't you? A. I did. Q.

Do you remember whether you went to the land office

and the money was paid in by Mr. Oatlin before dinner?

v. At the land office, yes, sir. Q. And did you sell

before dinner,too? A. Well, I don't remember what

hour of the day it was when we got through. Q. Did

you go right from the land office to Mr. Ciobban's office?

A. No. Q. What did you do in the meantime? A. I

went to the notary public's office to execute the deed.

Q. Who went with you? A. Mr. Oatlin. Q. What

was the notary public's name? A. Stoddard

Q. Who was in Mr. Stoddard's office at the time

you signed the deed? A. Mr. and Mrs. Olatlin and

myself. Q. 'How long were you there? A. A very

short time; I could not say; I did not time myself. Q.

What was done there? A. Well, we signed the deed

before the notary public. Q,. Who has the deed? A.

Mr. Catlin; I su]3posed, of course, that Mr. Oatlin had it;

I did not hove it. O. Was Mrs. Clatlin's deed signed at

the same time? A. Yes, sir. Q. Then, as a matter

of fact, while you cannot remember the time you were

there, you were there simply what time it would take
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to sign your name to the deed, the Oatlin deed, and leave

the office? A. I think so. Q. Now, then, on this day

after that, you received some money for yourself, didn't

you? A. Yes, sir. Q. How much did you receive?

A. One hundred dollars. Q. Who paid you that? A.

Mr. Oatlin.'' Is that testimony true or false?

A. That testimony is true as far as my paying her

the money, and as far as her going to the office, but I

want to say that I went to Mr. O'obban's office after I

had talked with them. Mr. Cobban's office was just

across the street. I went in there and I secured the

l»lank deeds after he had made an offer there for the

land, and I went into Mr. Stoddard's office—Mr. Oobban

did not^—and there the deeds were executed, right there.

That is my best recollection of the matter, and I think

is absolutely true.

iQ. And Mrs. West on page 2113 was aisked : "Now, at

the time w^hen you returned to the land office, as I under-

stand, Mr. Oatlin was your attorney in this matter? A.

He was; I placed the affair in his hands entirely, and

trusted him entire!}^ that he would do the best he could

for me to sell the land for me."

A. That is true.

!Q. Now, if the matter was placed in your hands by

her, relying upon your ability to sell her land, how can

you say that it was not talked over between you that

that work was to be done?

A. There was no conversation as regards selling this

land at all until such time as we were returning from
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the land office, when this question of securing' the loan

was brought up by me.

Q. Now, referring to this going up in the mountains

with Mr. Barrett, you said that you went up with him?

A. Yes, sir.

Q. Do you wish to be understood as desiring to

create the impression that they were the only persons

that you went up with, that he was the only man that

you went up with at that time?

A. I think there was but Mr. Barrett and Mr. Gris-

wold and myself.

Q. That was the company that went out to locate

the lands after you left the Clearwater? A. Yes.

'Q. What I wish to ask you is this; did you desire*

to create the impression and leave it on the record that

when you went up to Clearwater from Msisoula that

there were no others in your party?

Mr. WALSH.—The question is, did you desire to

create that impression?

A. I think I was asked the question, and I will state

to the best of my recollection that I went up on the

stage, and there was but three of us in the stage, the

driver, Mr. Barrett and myself; that was my recollection

of it.

Q. You mean from Bonner; didn't you go on the rail-

road train to Bonner and there leave the train and take

the stage at Bonner?

A. I am inclined to think I did; yes, sir. I know we

went up on the stage. We might have gone up on the"
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train. I have been up on that train as far as that goes.

Q. At that time, when yon left Bonner, wasn't not

only Mr. Barrett with yon, bnt Mr. Pelky, Thomas Pelky

and Mr. B. Frank Chattin, and Mr. White and Mr. Cob-

ban? A. No, sir.

Q. They were not? A. No, sir.

Q. And a man by the name of Walsh, who made an

entry under the Stone and Timber Act, who went in-

sane before he could give his final proof in the case;

were they not all in your party and under your super-

\ision? A. No, sir.

Q. Mr. Cobban was n,ot along? A. No, sir.

Q. Just you and Mr. Barrett?

A. I think that was all; Mr. Barrett and myself and

the stage driver from Bonner.

Q. I read from page 1503 of the record of the testi-

mon of Mr. Leonard Barrett: '^Q. Who did you go with

up into the mountains? A. I think there were six or

seven went at the time; I did not know any of them, only

Mr. Catlin. Q. Who? A. Major Catlin. Q. Hadn't

you ever seen any of the others before that? A. 1

may have seen them, but I was not acquainted with

them. Q. Did you find out afterwards who they were?

A. No, sir; I heard their names, but I do not remember

them; I did not remember them fifteen minutes after-

wards; they were all strangers to me. Q. Major Caflin

took you up there, did he? A. I went up with Major

Catlin. (J. With the rest of the party? A. Yes, sir.

Q. How did 3^ou go? A. By stage. Q. All went to-
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gether? A. Yes. Q. From where did yon go? A.

.From Bonner; that is, I went to Bonner by— Q. Rail?

A. By livery rig. Q. All of the party went by livery

rig? A. No, just Major Oatlin and myself went from

Missoula to Bonner, and I think there were six or seven

in the party with us. Q. They went the rest of the

way with you? A. They went the rest of the way with

us; yes, sir. Q. How far did you go by stage? A. To=

Clearwater. Q. To Clearwater? A. Yes, to Clear-

water. Q. Then did you get off there? A. I believe

so; I believed they all stopped. Q. Where abouts? A.

At Clearwater postofflce, at a little hotel there.*^ la

that testimony true or false?

Mr. WALSH.—Objected to as immaterial, irrelevant

and incompetent and not a proper way to examine the

witness, to read a whole lot of testimony and ask him if

it is true or false. It is also not proper cross-examina-

tion.

A. We might have been joined, Mr. Barrett and my-

self, by some other parties on the road after we left Mis-

soula, but I cannot say that we were; I do not recollect

that.

Q. You are not prepared, then, to say that Mr. Bar-

rett's testimony that I have read to you, is not true?

Mr. WALSH.—The same objection to the question.

A. I am prepared to say that I think Mr. Barrett^

IS mistaken.

Q,. You are not prepared to say but what the parties
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which he then referred to were Mr. Pelky and Mr. Ohat-

tin and Mr. White and Mr. Walsh.

Mr. BIOKFOED.—In the testimony read iby counsel

from the record there does not appear to be either the

name of Ohattin, White or any other of the other names

mentioned by counsel therefore we object to the question

as being not one that is supported by the record read by

counsel, and not one which is proper cross-examination.

Q. Please answer the question, Major.

A. Please read the question.

Q. CQuestion read.) And that also Mr. Oobban, your

employer, was along?

A. I am not prepared to say that none of these"

parties were there, but I am prepared to say that I was

selecting land near Mr. Barrett's land, and he and I

were instructed that Mr. Griswold would go with us

after we got to Clearwater, and I am prepared to say

further that these people did not go with us from there,

iind if they went from there they must have gone in

some other direction; I do not recollect their going

with us at all. There were just the three of us.

Q. I admit that that is so, after you got up to Clear-

water, Griswold, one of Cobiban's agents, located you

and located Mr. Barrett. Now, I asked you if Mr. Gilles

at that time did not locate two of the other party, Mr.

i'elky and Mr. Chattin?

A. I cannot say. Mr. Gilles was living at Clear-

water at the time. I never knew of his locating anyone

on there.
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Q. And at that time, Mr. White and Mr. Walsh, the

other two, were located by Mr. Cobban himself?

A. I could not say.

Q. And after you returned from the mountains down

to Missoula with Barrett, you went with him to Helena?

A. I did.

Q. And you paid the money in for the land yourself?

A. I think I did; yes, sir.

Q. And took entire charge of that matter?

A. I did that far; yes, sir.

Q. And secured the deed from Barrett to Cobban?

A. No, sir; I did not.

Q. But you know that the deed was secured?

A. I have every reason to believe it was; I never

saw it.

Redirect Examination.

(By Mr. WALSH.)

Q. Major, from what source do you derive your pen-

sion that you draw?

A. From the Government of the United States.

Q. For what?

A. For services in the Civil War.

Q. Were you in the army?

A. Three years; yes, sir.

Q. During what period?

A. 1186i2 to 1865; I was in the army from about the

4th day of August, 1862, to about the 2i0th day of July,

1865.
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Q. How did you say you came to meet this man,

Leonard Barrett?

A. I met him as an old comrade.

Q. Aj Grand Army man?

A. A Grand Army man; yes, sir.

Q. iMajor, were GoObban's operations in the acquisi-

tion of timber lands in the year ISS'O confined to the ac-

quisition of lands acquired under the Stone and Timber

Act? A. No, sir.

Q. To what extent did it go?

A. Mr. Cobban was purchasinig land—scrip land, or

locating scri]>, and he purchased some claims upon*

which homestead proof had been made.

Q,. You said, I believe. Major, that you knew the.

two C^rs, Levi B. and Vital C^r?

A. I have met them, and the name is familiar, but I

don't know that I would know them—the same as I met

other parties, I am often introduced to them, and talked

10 them, and then pass on, and they would go of my
memory. I could not locate them.

Q. They testified. Major, that you wrote out their

original filing papers. Do you recall' that fact?

A. I do not particularly. I wrote a great many of

them and I do not recall their particular case®.

Q. Now, they testified also with reference to that

matter, that they went out and selected their land with

the assistance of Mr. Seely only, and that they did not

know nor hear anything about Mr. Griswold nor Mr.,

elemison, nor these other people concerning whom you
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have testified, and' I taike it they could not have brought

to you any memorandum signed hy any of those gentle-

men. Do you remember making out any filing papers

during the year 1899 for any peopile who did not bring a

memorandum from Mr.

—

A. I do.

Q. In other words, that was not an indispensable

requisite when you went to make out filing papers?

Mr. MAYN'ARD.—Obje'cted to as leading and not

{iroper redirect examination.

Q. What have you to say, Major?

A. It was nothing uncommon; no, sir, for me to take

papers without those slips.

Q. How old are you. Major?

A. I am 64 years old; I will be 65 the 2ilst of next

June.

Q. Now, it appears that in the case of some of these

entries, Major, you paid the money for the publication

to the newspaper. I wish you would state whether in

the conduct of your business as a land attorney since

yon have been practicing at the land office at Missoula,

you ever did that on any other occasion than on these

occasions in 1899?

A. Yes, on many other occasions; I do that very

frequently; I do it to this day.

Q. And does the publisher of the newspaper or-

dinarily exact of you, when you send a notice to him,

a contract or obligation upon your part, that you will

pay him, or is your credit fairly good with the news-

paper publishers?
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A. They never exact any contract; they never re-

ceive any money, or never have from me, until the af-

fidavit of the publisher with the notice attached is

furnished of the proof.

Q. You present a notice of publication to the news-

paper, and they ordinarily publish it without very much

question, don't they? A. Yes, they do that.

Q. You were asked. Major, about whether any of

the entrymen or entrywomen mentioned in the bill of

complaint made proof without borrowing money from

Mr. Cobban. Do you know anything about Mrs. Kil-

burn borrowing any money from Mr. Cobban with which

to make her final proof? A. I do not.

Q. Do you know anything about George Dildine

borrowing any money from Cobban with which to make

his proof?

A. No, sir, I have no knowledge of where he got his

money.

Q. It is charged in the complaint. Major, that at

some time subsequent to the 1st day of January, 1898,

one, E. M. Cobban, of Missoula, in the State and Dis-

trict of Montana, claiming to act for the use and bene-

fit of the defendant herein, being W. A. Clark, in so

doing set about the business of procuring title to and

possession of the hereinbefore described land of your

orator—meaning the land described in the complaint

—

and that in pursuance to such avowed purpose, said

Cobban entered into a contract in writing with one,

C. L. Oriswold, of Clearwater, in said State and Dis-
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trict, which contract bears date the 22d day of May,

1899, for the stipulated purpose therein stated of ob-

taining land from your orator, the Government of the

United States, under the act of Congress hereinbefore

cited^—meaning the Timber and Stone Act—and which

could only be carried out and accomplished by pro-

curing of false and fraudulent statements in writing

and under oath and false and fraudulent proofs to be

reduced to writing and sworn to and subscribed by

the parties who should enter the land in parcels not

exceeding in the aggregate 160 acres to each; that said

Cobban in and about said business associated with him-

self also one, John B. Catlin, of Mssoula in said State

and District; that the three parties, Cobban, Griswold

and Catlin, by and through themselves and others, ex-

amined the land, procured various persons of both sexes

for hire to enter the lands under said act, paying their

expenses and those of their witnesses, and paying the

price required to be paid by the proper land office of the

United States within the jurisdiction of which said par-

cels of land were respectively situated. That after such

sworn statements were made by the persons so em-

ployed, and final proof made respectively and the money

paid for the witness' expenses, the entrymen and entry-

women's expenses, the land office fees and j:he price

required by said acts of Congress so cited—what have

you to say as to your own individual connection with

any such parties or any such act?
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Mr. MAY'NAIRD.—I object to that as not proper re-

direct examination.

A. I have this to say, that I was employed by Mr.

Cobban and Mr. Dinsmore long prior to the time that

any of this timber land was taken, and knew nothing

about anything of that kind until such time as Mr.

Griswold went into the employ of Mr. Cobban, and I

was called upon, being familiar with the forms, to

make out some applications; that was the first knowl-

edge I had of it.

Q. What have you to say as to what is the fact of

your having associated yourself with Mr. Cobban for

the purpose mentioned in the complaint and which I

read to you?

A. I did not, sir; it is false.

Q. What do you know of any enterprise of that kind

having been entered into by Ml*. Cbbban?

A. Nothing whatever.

Q. Wihat have you to say as to having induced any-

body or attempting to induce anybody in the making of

these entries, to make any false or fraudulent proof or

statements of any character?

A. I know nothing of my own knowledge, and from

what I know of Mr. Cobban I am fully convinced that

he has never done anything of the kind.

Mr. MAYNARD.—I object to that, and I move that

that be stricken out, as not being responsive to the

question and as entirely incompetent for Mr. Catlin to
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express an opinion and from that opinion draw certain

mferences as to what Mr. Cobban would or would not

do.

Q. The question, Major, that I put to you is as to

whether you did or did not at any time endeavor to in-

duce any of these entrymen to make any false or fraud-

ulent proofs with reference to their entries?

A. No, sir, I never did.

Q. And what do you know about anybody else hav-

ing attempted to do so?

A. I don't know a thing about it; I don't know of

anybody ever attempting anything of the kind.

Q. What have you to say as to the currency of rum-

ors during the year 1899, in Missoula, and in that neigh-

borhood to the effect that Mr. Cobban was hiring all

these entrymen or any of them to take up timber lands

in the Blackfoot valley?

A. I know nothing about it.

Q. What was Belle Bryan doing at Clearwater when

vou met her there?

A. I would like, before answering that question, I

am a little mixed on those. There were two of those

women, and one was a school teacher, and one was

stopping at the hotel.

The EiXAMINEiR.—^This is the one that married Gil-

les.

Q. This is the one that married Gilles subsequently.

Do you know what she was doing there at that time?
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'A. Why, she seemed to be in charge of the hotel

or stopping there or helping there.

Q. How long have you known this man, Charles

Moss?

A. I have known him since shortly after I went in

the employ of Cobban & Dinsmore in Missoula.

Q. Have you known him ever since?

A. Yes, sir.

Q. Counsel called him a crippled peddler. Do yon

know of any provision of the law that prevents a ped-

dler from acquiring land under the Stone and Timber

Act, Major? A. I do not.

Q. And as far as your acquaintance with the law is

concerned, is it of any consequence that he is crippled?

A. No, sir.

Q. I wish you would state whether you have any

knowledge as to Mr. Moss' ability to gain a livelihood

for himself and his father and mother?

A. Well, I will state that Mr. Moss lives with his

parents on a small place up the Rattlesnake, say, a mile

and a half from town. They are engaged in raising

small fruits, garden stuff and they keep some chickens

and this young man sells eggs as they have them to

spare, and he sells fruit from house to house, I suppose

to regular customers, as I see him on the same route

about every other day, going around with berries and

so on.

Q. They are self supporting, decent people, are they

not?
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A. Very, yes, sir; they are fairly well to do people,

too.

Q. Now, you told counsel that prior to the time

that the Dodds had made their final proof upon their

land, you had made with them neither any agreement

for security nor for the purchase of their lands. Who

as far as you know did make the agreement with the

Dodds; with whom you went to Helena, to advance

them the money necessary to make their proofs?

A. Well, I will say that Mr. Cobban must have.

Q. Now, did you at any time overhear any arrange-

ments made between any of these entrymen and Mr.

Cobban by which Mr. Cobban agreed to loan them the

money necessary to make their final proof?

Mr. MAYNARD.—I object to that as not proper re-

direct examination.

A. I don't know that I can say that I did. Mr. Cob-

ban had one room in the office and I had another, and

I can say that I arranged with him in the cases that I

have mentioned here to borrow money.

Q. In your own case and in the case of Miss Wright

and Mrs. Catlin? A. Yes, sir.

Q. Now, do you recall any other cases. Major, in

which you yourself knew by overhearing the conversa-

tion between Mr. Cobban and the entrymen and of the

arrangements between them with reference to his ad-

vancing the money?

Mr. MAYNARD.—I object to that question because
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it has been already answered. The Major said that he

did not overhear anything, that he had one room and

Cobban had the other. ^

Mr. WALSH.—When did he say so?

Mr. MAYNARD.—^Just a minute or two before.

Mr. WALSH.—No, he did not.

Mr. MA'YNARiD.—Just read the answer, Mr. Stenog-

rapher.

The EiXAMINER.—There is no need of doing that.

Just answer the question.

Mr. MAYlNIARD.—^I will ask you, Major Catlin, if you

did not say that a moment ago?

Mr. WALSH.—The witness is with me. Read the

question.

The EXAMINER.—Yes, that is right.

Q. (Question read.)

A. I do not.

Q. Counsel asked you whether in the case of the

Dodds the fact would not be that you would be out or

Mr. Cobban would be out the amount of money that

was advanced to them, provided they should sell iheir

claim to someone else before you would be able to get

an attachment on them in case they refused to give a

mortgage. Are you familiar enough with the business

of selling timber lands up in the Blackfoot country, to

speak about the degree of risk you would run of these
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people being able to find a purchaser for their claims

quicker than you could get an attachment on them?

A. Well, I will say it would be a pretty hard mat-

ter to do. I don't know what the risk would be. Un-

derstand me, I don't know what risk one was running.

I am not an attorney, and I don't know what process

of law would have to be gone into to secure it.

Q. Major, are you familiar enough with the rapidity

with which sales of timber lands can be made to speak

about the matter; what have you to say as far as you

are acquainted with the business, as to the possibility

of these men making an immediate sale of their land

up in the Blackfoot country after they had made proof?

Mr. MAYNA'RD.—I object to that on the ground that

it is purely speculative, and the witness has shown that

be is entirely incompetent to express an opinion upon

such a speculative question.

Mr. WALiSH.—^It is just as speculative as the matter

brought out on the cross-examination to which it is

directed.

The EXAMINEiR.—Very well, let him answer.

A. Well, I will say that I don't think, the way these

sales were made there, that a man was taking any

chances that the land could be sold so rapidly that one

could not have time to protect himself.

Q. You were asked by counsel whether you were not

indicted by the Grand Jury six times for perjury and

subornation of perjury in connection with these entries.
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I would like to ask you whether you have not filed pleas

in abatement to those indictments, charging that they

were returned by the Grand Jury by reason of improper

influences and misconduct before the Grand Jury of the

counsel who has questioned you here on behalf of the

Government? A. I have.

Q. You were employed, as I understand you, during

the year 1899, by Cobban & Dinsmore at the rate of

flOO per month, and that you yourself didn't charge

these entrymen for your services in making their filings?

A. Yes, sir, that is right.

Q. Did you charge anybody else for services that

vou rendered while vou were working for Cobban &

Dinsmore?

A. No, sir, I was working for wages.

Q. Now, you told the counsel. Major, that you did

not know what Mrs. Catlin was going to do with her

claim at the time that she took it up. How did it come

about that you did not know about that matter?

A. I had never talked with her about it. If I was

allowed to make a guess, I would say that she was not

going to build a sawmill and was not going to do any

logging or anything of that kind, but I never had any

direct conversation on the subject with her.

Q. To what purpose can these timber claims be put.

Major?

A. I don't know of but one purpose that they can

be put to.

Q. What is that?
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A. And that is to be taken up for anything else and

to be sold to the companies that are able to handle

them, to manufacture lumber from them.

Q. Do you know enough about the lumbering busi-

ness to tell us whether it is possible from a commercial

standpoint for a single indiyidual, taking up 160 acres

of land, to put up a sawmill and saw up the logs upon

that 160 acres into lumber?

Mr. MAYNAKD.—I object to that question and to all

of these questions as purely speculative, and no founda-

tion whatever has been laid as to his knowledge; as

leading, and in violation of everything that is known to

the law in evidence and as cross-examination of coun-

sePs own witness.

A. I do not. I do not know that a case of that kind

ever came under my observation, and I don't think it is

done. A sane man would not do it.

Q. My question was whether you are familiar enough

with the lumber business and the sawmill business to

know whether it is possible from a commercial stand-

point for a person to build a sawmill for the purpose of

cutting down and sawing into lumber the timber that

grows on 160 acres of land?

A. It is not possibla

Q. Now, you yourself. Major, are not able, a^ T under-

stand you, to make an accurate estimate of the amount of

timber that grew upon the land that you took up?

A. No, sir.

Q. Did you have anybody else do it for you?
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A. It was done, I suppose, by Mr. Griswold, who was

In file employ of Mr. Cobban.

(>. What do you understand as to what Mr. (xsiswold'.i-

duties in the premises were in reference to the estimation

( f the timber on the land?

A. His duties, as I understand them, were to cruise this

iiiud, that is, to go on the land and make estimates of ihe

timber ^l>^o^^'ing on the land, and to submit his estimates to

Mr. Cobban.
|

Q. Now, you told us that Mrs. Catlings deed was not de-

livered until Kin era 1 days after it was executed?

A. Yes, I think it was; I should say three or four days.

Q. In what state was the attains meanwhile; how was

it that you held the deed during that time without turning

it over?

A. There was no definite understanding as to what she

would get for the claim.

Q. So that it was not until some three or four days af-

terwards that the bargain between yourself representing

your wife and Mr. Cobban was actually concluded?

A. That is right, sir.

Q. Now, Miss Wright, you say, as far as you know;

paid her own expenses in and out from Stevensville?

A. I think so, yes, sir.

Q. Where did she stay while she was at Missoula?

A. She stayed a part of the time at my house, and she

stayed a part of the time with a friend of hers there

—

that is, she ?<o reported, that she was with a friend, a Mrs.

Stewart.
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Q. Did you charge her board while she was at your

house? A. Oh, no.

Q. Now, in purchasing the land from her, Major, did

you reimburse her for the expenses that she had been at

for the trip in and out from Stevensville?

A. No, sir, not to my recollection.

Q. She made, of course, two trips; one to file and one

when she made her final proof?

Q. Yes, sir.

Q. So, that if you were figuring the exact profit she

got, it would be something under |100, wouldn't it?

A. I think so, yes, sir,* it would,

Q. Less than that by the amount of her expenses in and

out from Stevensville?

A. Her expenses would be nothing in Missoula; she

had friends there; but her traveling expenses, of course,

would have to come out for the two trips.

Q. You were questioned by counsel as to your knowl-

edge of any means of the man, Gilles, whom he calls the

drunken cook, had to purchase any land from the Govern-

ment of the United States. I Avish you would tell us

whether you know of any means that, this drunken cook

had to buy out Mr. rxriswold's place at Clearwater?

A. I do not.

Q. Do you know whether he did or did not purchase

Mr. Griswold's place?

A. I only know what I heard; I heard that he did.

Q. Was he in charge of the place at any time when you

were there on any of these trips?
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A. I think he was; yes, sir.

Q. Now, what knowledge have you of any agreement

entered into by Gilles or by Belle Bryan or Lelia T. Bryan

or Edgar Lehman to the effect that they would convey their

claims to Mr. Cobban? A. I have no knowledge.

Q. Now, you told us, Major, that in specific instances

—in the case of the Dodds, for instance—you were author-

ized by Mr. Cobban to buy the claims, provided you could

get them for a certain amount I wish you would tell us

about what the amount of the purchase price of these

claims ordjuaiily was.
»

Mr. MAYNARD.—^I object to this question as not re-

direct examination and as having been traversed by coun-

sel.

A. Well, I really could not say what the average would

be; I think, though, that in these cases that I have men-

tioned it was about f100 in each case.

Q. You mean the entire consideration was $100?

A. The profit.

Q. I am not asking ail>out what was made over and

above the amount which the purchase price Avas.

A. Oh, about |600.

Q. And in the case of your own claim it was about

what?

A. I have stated, I believe, that as to what I received

in the case of my own claim, it w ould l>e about $750 or

Q. For the purpose of refreshing your recollection con-

cerning the amount that Mrs. Oatlin got over and above
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the amount that she expended in the purchase of the land,

her testimony was that she received $125, Major. If your

recollection is refreshed from her testimany in this way,

have you now any clearer recollection as to the amount

which she did get? A. I cannot say that I have.

Q. You went out on the land, did you not, with your

wife and Mrs. West, Major, I think you said so?

A. Yes, sip.

Q. Mr. Kilburn went along with you?

A. Yes, sir, Mr. Kilburn joined us at Clearwater to

show us the land. '

Q. Now, under these circumstances, do you think the

fact is that Mr. Kilburn gave you any slips with the de-

scription of the land and the name of the witnesses on it

with refernce to these three entries? A. No.

Mr. MAYNARD.—I object to that; it is difficult to be

patient with such a method of examination, but I hate to

be continually interrupting, but I object to this and all

the other questions that have preceded this as so clearly

incompetent as to as to take it beyond the realm of ordi-

nary objections.

A. I don't think he did ; I was perfectly familiar with

it myself, being connected with it in that way.

Q. Now, do you recall your attention is directed to the

matter any entries in which you did get a slip signed by

Mr. Kilburn. '

»

Recross-examination.

(By Mr. MAYNARD.)

Q. If Cobban was paying a profit of flOO' to these en-

trymen and entrywomen, why did he pay you more?
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Mr. WALSH.—^We object because there is no founda-

tion for the hypothesis, if he was paying |100 to the entry-

men, and if the counsel wants to know why the witness

was paid |250 instead of |100, he should ask him so.

A. I will state that these claims were, as I understand,

purchased according to their valuation:. My claim might

have been worth |500 more than some of these claims that

brought |100.
'

Q. That is your answer?

A. That is my answer; yes, sir.
'

Q. That you have no knowledge whatever of your own

as to the amount of timber that was growing on your lo-

cation, had you?

A. I don^t recollect that I ever had seen the estimate

;

I don't know but what I had, I am not sure.

Q. Can you state why it was that you were able to pay

on the same day |100 to Mrs. Wright and not agree upon

the amount that was to be paid your wife?

A. I have repeatedly told you that I mentioned this

subject to Mrs. Wright as to securing the loan of that

money, and I went to Mr. Cobban and he authorized me

to offer so much money for it, and I purchased the ground

In my own case, or in my wife's case, I don't recollect that

there was any price mentioned at all, because it was not

an urgent case; my wife was not going to leave town that

night, and the matter rested.

Q. So that when you went to Mr. Cobban, although yirn

got the deed at the same time from both of the ladies, you
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did not say anything to him about the amount that was to

be paid your wife? '

A. I don't think I did, no, sir. I was about to say

that I knew there was no further settlement made that

night with Miss Wright.

Q. So, without saying anything to Mr. Cobban about

the money which he was to pay your wife, you had her

execute the deed just the same?

A. I had her execute the deed
;
yes, sir.

Q. Why did you have her execute the deed without

knowing how much she was to get? '

A. I think I had her execute the deed on her own sug-

gestion, and the deed was to be held by me until it was set-

tled. This matter was left with me, and I am inclined to

think that that is the way the thing came up. I think it

was her own proposition, as she was in there with Mrs.

Wright, and Mrs. Wright's deed was executed there, to exe-

cute the deed for her land.

Q. That is the way you wish to be understood?

A. Yes, sir, that is the way I wish to be understood.

Q. Now, you said in answer to counsel that Mr. Gris-

wold's employment was to select these locations and make

estimates of the value of the timber growing thereon and

report to Mr. Cobban?

A. That is my understanding of it, yes, sir ; that is, as

far as I understand the business.

Q. What do you understand that Mr. Griswold was

doing that for?
!

i
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A. I understand that he was being paid for it, of

course. '

Q. By Mr. Cohban? A. Yes, sir.

Q. What was he making these locations and making

this estimate of the timber growing thereon for—what

purpose? A. He was making them for his employer.

Q. What was his employer, Mr. Cobban, going to do?

A. I have no idea what Mr. Cobban was going to do;

it was entirely out of my province.
'

iQ. Did you understand that he was hiring these men

and making these locations and making these estimates,

that Mr. Griswold and Mr. Jemison were sending in these

slips of paper with these locations on, and the descrip-

tions of the land and the names of the witnesses for the

location of the entrymen, and that these entrymen came to

you to have their blanks filled out with no understanding

as to what all that meant? '

Mr. WALSH.—Objected to as immaterial and irrele-

vant, also improper recross-examination.

Q. You had no understanding of what that all meant?

A. Mr. Cobban never took me into his confidence. I

was a hired man ; I was employed to do certain work, and

I did that ; and further than that I know nothing about it

any more than as the work came under my observation

that I was required to do.

Q. Was Mr. Cobban hiring Mr. GrisA\^old to do this

work, and Mr. Griswold in his employment sending these

men to you to have their blanks filled out for the purpose

of loaning money to them?
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Mr. WALSH.—Objected to as purely argumentative and

not calling for any facts from the witness, and not proper

cross-examination ; also as irrelevant and immaterial.

A. I will say as I said before, Mr. Cobban never in-

formed me of his business far enough to enable me to an-

swer that question.

Q. Now, then, if he did not inform you himself, from

what you saw was going on, the facts that came to your

attention while you were in the office, didn't you know

—

Mr. WALSH.—We object to this as asking the witness

whether he drew a conclusion from facts which came un-

der his observation, and as being irrelevant and immate-

rial for that reason, as well as for other manifest reasons,

and not cross-examination?

A. I have stated what I knew in the matter.

Q. Didn't you draw any conclusions from the facts

that were presented to you?

Mr. WALSH.—^We object to that for the same reason.

The Court is to draw the conclusionsi, not this witness.

A. I cannot say that I did. I might have had ideas

about it very erroneous ideas, but I don't know that I drew

any conclusions, any further than that Mr. Cobban was

loaning money.
'

Q. Were the conclusions which you drew from the facts

which you have sworn to, and which were in your, posses-

sion at the time to this effect, that he was locating men

and women on these public lands for the purpose of loan-

ing money to them Avithout any security of any kind?
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Mr. WALSH.—^The same objection.

A. Well, no, I did not know of his loaning any money

without security.

Q. Did you know of his ever loaning any money to them

of any kind with or without security?

A. I certainly did.

Q. Name one man or one woman?

A. He loaned money to me.

Q. Name somebody else?

A. He loaned money to me for my wife and he loaned

money to me for Miss Wright.

Q. Very well, that is three.

A. And he loaned money to the Dodds, which was in-

trusted to me, and I paid it into the land office myself.

Q. Name some more?

A. r cannot do it any further than the money went

through my hands ; that is as far as I know.

Q. And in each and every one of the cases that you

have specified, each of those parties did convey the land

that they entered and took from the Government to Mr.

Cobban?

Mr. WALSH.—We object to that^ because the witness

has already said so, and it appears to be a fact on the rec-

ord.

Q. And that no other security was given in any shape

or manner except these deeds by which they conveyed to

him? '

I

'

Mr. WALSH.—We object to that because there is no
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evidence that the deed was given as security, and because

the facts are already detailed by the witness repeatedly

and repeatedly, and the matter of the question now ad-

dressed to the witness is purely argumentative.

Mr. MAYNARD.—In other words, the counsel under-

takes by objection to deny me a little of the privilege on

cross-examination which he has arrogated to himself so

freely on direct examination.

Mr. WALSH.—^I move to strike out the statement of

counsel.

Mr. MAYNARD.—The nerve of the counsel on the west

side of the Mississippi river I have never seen equaled.

Mr. BICKFORD.—I wish you would put down the re-

marks of counsel.

Mr. WALSH.—You can also indicate the tittering of

Mr. Griswold.

The EXAMINER.—I shall be blamed by the Court for

allowing such remarks to be made.

Q. (Question read.)

A. I don't think there was any other security given

in any of those cases.

Q. Now, if you have some ideas on the subject of

what is going on in your office from the facts that were

presented to you, didn't you have an idea of the fact

that Mr. Cobban was getting these people to take up

this land for his benefit?

Mr. WALSH.—The same objection.
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A'. I knew of course that Mr. Griswold, in the em-

ploy of Mr. Cobban, was locating people on this land

from the fact that these slips came in here, and in a

number of instances I made their applications.

Q. And unless that was entirely an insane move-

ment on the part of Mr. Griswold and Mr. Cobban, Mr.

Griswold who was doing this work for Mr. Cobban, had

some intelligent motive in the operation, did he not?

Mr. WAIjSIH.—The same objection.

A. I don't think I am competent to pass upon the

insanity of Mr. Griswold or Mr. Cobban.

Q. And if Mr. Cobban was sane in his hiring Mr.

Griswold to do this, he had some purpose in it, did he

not?

Mr. WALSIH.—The same objection.

Q. And you knew it at the time?

Mr. WIALSH.—The same objection.

A. I cannot say that I did, no.

Qi. You did not notice anything in Mr. Cobban's

conduct or speech at the time to make you believe that

he was insane, did you?

Mr. WAl/SH.—^The same objection.

A. I don't recollect of anything, no.

Q. Now, you talk about these entrymen having no

use for the land that they bought, except to sell again.

Cannot a citizen of the United States make an entry

under the Stone and Timber Act and go on the land and



V8. William A. Clark, 48173

(Testimony of John B. Catlin.)

convert the standing trees into logs, and after he has

done that, sell the logs to a company; can't he do that?

A. I see nothing to hinder it; I would say that he

could, yes, sir.

Q. So when you said that there was nothing that

he could do except to sell the land you were mistaken,

are you not?

A. I might have been mistaken as to the fact that

there was nothing else for them to do with it, but then

as far as the question of their building a sawmill and

undertaking to cut that small amount of timber that

they would get off of 160 acres, why the idea would be

absurd.

Q. On your theory it would be for purely speculative

purposes that the entries would be made?

Mr. WALSH.—Objected to as immaterial, irrelevant

and incompetent, and calling for an opinion on a ques-

tion of law from the witness, and not proper cross-ex-

amination.

A. I don't know as to that.

Q. You did not pay Mr. Griswold anything for lo-

cating you, did you?

A. Not that I recollect of, no, sir.

Q. Nlot that you recollect of—you know you didn't,

do yon not?

A. Well, yes, I know I didn't.

Q. Why didn't you say so in the first place?

A. il considered the answer that I made equivalent

to saying that I did not.
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Q. Now, then, counsel referred to your swearing to

certain pleas in abatement, Mr. Catlin, in which you

charged that the Grand Jury were induced to return in-

dictments against j^ou by reason of certain conduct on

my part as the representative of the Government.

Now, were you present at any session of the Grand

Jury? A. I was not.

Mr. BIOKFORD.—I want to interpose an objection

to the premise to that question, that I understood to

this effect, that the witness swore to certain pleas in

abatement filed to the indictment against the witness

in the United States Court, when there is nothing in

the record or the evidence to show that the witness now

ui>on the stand ever swore to any pleas in abatement

or anybody else.

Mr. MAYNARD.—I will say in reply to my brother

on the other side that all of the records under the stipu-

lation in the case have been introduced in evidence in

this case, and that the pleas in abatement are sworn

pleas, sworn to by those who were indicted.

Mr. WALSH.—The objection was to your statement

to the witness that he had testified that he swore to

pleas in abatement.

Q. Well, you were called upon by counsel to swear to

certain pleas in abatement, were you not?

A. I believe I was, yes, sir.

Q. And as to conduct of mine among other things

that took place before the Grand Jury?
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A. I could not say as to that.

Q. And you say that you were not present at any

session of the Grand Jury? A. I was not.

Q. Very well. If you had no knowledge as to what

took place before the Grand Jury, how did you come to

swear to certain facts?

Mr. WALSH.—Objected to as utterly irrelevant and

immaterial and not proper cross-examination.

Q. (Oontinued.) As to what took place before the

Grand Jury?

Mr. BIOKFOED.—And for the further reason that

pleas in abatement and other pleas in the courts rf

Montana may be sworn to by the parties on information

and belief; and it is a practice recognized by the law

and by the court in this State.

Q. (Oontinuing.) In other words, to swear posi-

tively about certain things that you knew nothing

about?

A. I employed an attorney, and these matters that

came up there were recited to me, and I signed my plea

in abatement.

Q. In other words, you swore to a paper that they

drew up without knowing anything about it?

Mr. WALSH.^The same objection.

A. I did not know anything—^I had no personal

knowledge of it, no, sir. As I was not present, I could

not have.

Q. Now, you said in reply to counsel that you knew
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of a large amount of operations substantially that your

employer, Mr. Cobban & Dinsmore, engaged in during

that year other than under the Stone and Timber Act?

A. Yes, sir.

Q. Well, now you knew of a good many that were

done under the Stone and Timber Act, did you not, that

are not embraced in the matter that is now under in-

quiry?

A. Well, I don't know now how many there are un-

der inquiry, and I have no knowledge about the num-

ber of these applicants whatever; they would come in;

work would go right on and they would come in, two

or three applicants in one day and two or three might

come in a week from that time, just as they happened,

and I kept no record of them.

Q. The $18,00i0 or thereabouts that Cobban received

from Mrs. Largey, was all for entries that were made

under the Stone and Timber Act, was it not?

Mr. WALSH.—^We object because the witness has not

testified anything about Mrs. Largey's purchase, and

it is not proper cross-examination and is irrelevant

and immaterial.

Mr. MAYNARiD.—Mr. Noon did swear to the matter

yesterday that he paid |18,O00.00 in cash for public

land that were taken up under the Stone and Timber

Act.

Mr. WALSH.—^I object that it is not proper cross-ex-

amination.
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Mr. MAYNAJKD.—On redirect you asked this witness

if he did not know of other operations that Cobban was

engaged in, and now I want to know if it is not compe-

tent for me to inquire as to that?

A. I knew nothing whatever of the |il8,000 that Mr.

Cobban received from the Largey estate, and never

heard of that until I heard Mr. Noon mention it as I

was sitting here as a witness in the courtroom yester-

day.

Q. You knew nothing about the way in which Mr.

Cobban got that land?

A. I did not say so; I said that I did not know any-

thing about this money.

Q. Did you know about the way that Mr. Cobban

got that land?

A. I know he got some land there under the Tim-

ber and Stone Act and I think some under the Pre-

emption Act and some under the Homestead Act.

Q. Was not the land that was acquired under the

Stone and Timber Act there substantially the same as

the land acquired under the Stone and Timber Act in

this case?

Mr. WALSH.—^The same objection.

A. I think so.

Q. And you drew the filings for those entrymen

and entrywomen?

A. I presume I did in some instances.

Q. And you knew of land that was taken up under
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the Stone and Timber Act in the Blackfoot country un-

der the Morris contract, did you not?

A. Under the Morris contract?

Q. Yes, a man by the name of Morris that was work-

ing for Mr. Cobban under a contract substantially the

same as Griswold had made with him?

A. I recollect seeing Mr. Morris about the of8.ce,

and I supposed he was working under Mr. Griswold. I

knew nothing about his being employed subsequently.

I may have made some applications that he brought in,

T could not say; I presume I did.

Q. So, as a matter of fact, in taking into considera-

tion the number of entries that you made, it is true

that the Government has got into such a very small

fraction of the work of Mr. Cobban under the Stone

and Timber Act?

Mr. WALlSH.—One moment. You need not answer

that Major; we object to it as not proper cross-exam-

ination. Put down my affirmation to the witness.

Q. Do you decline to answer, sir?

Mr. WALSH.—^Do not answer that either. Major; you

can put that down.

The EXAMINER.—Let the witness say I decline to

answer or to that effect; I prefer to have the witness

state whether he wishes to answer.

Mr. MAYNARD.—I want the witness to go on rec-

ord.
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The WITNESS.—I decline to answer, sir.

Q. Very well, sir, I thought you would.

Mr. WALSH.—Put down the remark of counsel.

Q. Now, then, you say that you knew Mr. McLaugh-

lin?

A. I have known Mr. McLaughlin for a number of

years, yes, sir.

Q. Counsel refers to your not knowing anything
«

about the defendant's connection with these lands and

that these lands were bought for the defendant. You

knew Mr. McLaughlin was working for Mr. Clark at

the time, did you not?

A. I knew that Mr. McLaughlin was engaged in

—

I would say in the sawmill business, but I did not know

that he was employed by Mr. Clark, but I had reasons

to believe that he was, but I did not know it.

Q. You knew Mr. Sparks, too, did you not?

A. Yes, sir.
.

Q. You knew that Mr. Sparks was working for Mr.

McLaughlin?

A. Well, yes, I can say that I did know that he was

working for Mr. McLaughlin.

Q. And you knew that Mr. Sparks' operation and

working that time was up in the Blackfoot country, did

you not?

A. I do not recollect his being in the Blackfoot

country; I thought he was below, in the vicinity of the

country that Mr. McLaughlin was running a sawmill

in.
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Q. You knew Mr. Henley, did you not?

A. Yes, Jim Henley.

Q. And Mr. Henley was making estimates for Mr.

Cobban on this timber, was he not?

A. He was.

Q. And Mr. Sparks was going along, making esti-

mates at the same time of this idential timber?

A. I know nothing about that.

Q. Hired by Mr. McLaughlin, who, as you say, you

had reason to believe was working for the defendant in

this case?

A. I do not know that Mr. Sparks was doing any-

thing of the kind, because I was not very well ac-

quainted with Mr. Sparks and I thought his operations

were with Mr. McLaughlin down on the Missoula river

below.

Q. But as to the facts you are not positive?

A. I am not positive; I say I don't know.

Redirect Examination.

iBy Mr. WALSH.)

Q. Do you know anything about the facts and cir-

cumstances under which Mr. Cobban acquired title to

the lands conveyed to Mrs. Largey?

A. I do not.

Q. Are you able to tell us now whether Mr. Cobban

did or did not loan a dollar to anybody who took up

the land which he subsequently conveyed to Mrs. Lar-

gey?
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A. I do not know that he did.

Q. And as to whether they were taken—whether Mr.

Cobban acquired under the same conditions and circum-

stances as the lands in controversy in this action, what

have you to say?.

A. I have no knowledge of it.

Q. And what knowledge have you as to whether Mr.

Morris was working under a contract substantially the

same as the contract under which Mr. Griswold was

working?

A. I never knew anything about that and never

heard it mentioned until I heard it here to-day in this

courtroom.

Q. You told us that your understandingi was that

Mr. McLaughlin was working up the Missoula river

somew^iere?

A. Mr. McLaughlin has been engaged in the lumbei

business to the best of my knowledge down below Mis-

soula on the Missoula river somewhere, and whether he

is at Lothrop or where he was I could not say as I have

never had any business with him and have never visited

that section since they went into it.

Q. And it is in connection with that business that

you state that you had reason to believe he was con-

nected in some way with Senator Clark.

Mr. MAYNARD.—Objected to as leading and as en*

tirely incompetent for counsel to put such a question

under the circumstances to this witness.
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Q. You may state, Major.

Mr. MAYNARD.—The witness has already stated

that he doesn't know anything about it, and I am going

to move to have this whole matter stricken out as far

as this examination of yours is concerned?

Mr. WALBH.—Well, it ought to have been.

Mr. MAYNARD.—^On this redirect examination.

The WITNESS.—My reasons for believing that he

was connected

—

Q. No, I did not ask you that, I want to know what

business it was that you had reason to believe Senator

Clark and Mr. McLaughlin were associated in?

Mr. MAYNARD.—I object to the question and ask

that the witness be permitted to answer the question as

he had started, in which he said '^My reasons for believ-

ing that Mr. McLoughlin was working for Mr. Clark

were—

"

A. I had heard that they were associated in the lum-

ber business there, or that Mr. McLoughlin had charg-b

of a mill belonging to Mr. Clark.

Q. Where?

A. Down below Missoula on the river, and I could

rot say in what camp.

Q. W^hat did you know about Mr. McLoughlin and

Senator Clark being associated together in connection

with anv timber of the Blackfoot river?
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A. I knew nothing of it whatever.

(Witness excused.)

JOHN B. CiATLIlSr,

Subscribed and SAVorn to before me this 24th day of

April, 1902.

HENRY N. BLAKE,

Standing Master in Chancery and Examiner.

Thursday, April 24th, 1902, ten o'clock A. M.

Hearing was resumed pursuant to adjournment.

ERNEST R. KILBURN, a witness called on behalf of

the defendant, having been first duly sworn, testified as

follows

:

Direct Exaimination.

(By Mr. BICKFORD.)

Q. Your name, I believe, is Ernest R. Kilburn?

A. Yes, sir.

Q. Commonly called the Deacon.

A. Abbreviated, yes, sir.

Q. Where do you now live, Mr. Kilburn?

A. My family lives in Missoula; that would be my
home.

Q. And what is you business or occupation?

A. At the present time I have charge of a sawmill,

for the Largey Lumber Company.

Q. At what point?

A. My business is at Woodside, Montana.

Q. And how long have you lived in Montana, Mr.

Kilburn? A. Since '83—since '84. Yes, '84.
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Q. Wliat has been your business or occupation since

coming to Montana?

A. Since 1885 I have been in the lumber business.

Q. At what point have you been engaged in the lum-

ber business during most of this time?

A. On the Blackfoot river.

Q. Connected with what lumber concern?

A. The Big Blackfoot Milling Company.

Q. Where did you live when you were upon the

Blackfoot river?

A. At a place called Ovando, in Deer Lodge County.

Q. What was the scope of your employment with

the Big Blackfoot Milling Company?

A. I was first employed as a timber scaler.

Q. And you logged in what capacity?

A. And logged as a contractor, a logger, a logging

contractor for the company.

Q. You are very well acquainted with the Blackfoot

country genrally, aren't you? A. Yes, sir.

Q. Have you ever had an}^ experience in cruising

limber to ascertain or estimate the amount of timber

upon land? A. Yes, sir,

Q. Where were you living in the summer of 1899?

A. I was living in the Blackfoot valley.

Q. At what point? A. At Ovando.

Q. I will ask you to state whether you had anything

to do with the examination of any timber and stone

claims dui^ing that summer? A. Yes, sir, I did.
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Q. At whose instance did you make such examina-

tion?

A. In January—or in July, 1899, I met Mr. Oriswold

at Clearwater. He asked me if I would go and esti-

mate some claims on Camas Prairie—the postoffice is

at Potomac, and I agreed to do so.

Q. Well, what did you do in pursuance of that con-

versation?

A. I went to Camas Prairie—I went down and made

an examination of the timber, on some timlber claims

which he gave me the description of at Potomac.

Q. Do you remember w^hat claims they were, Mr.

Kilburn? A. Yes, sir.

Q. Well, will you please give them to us?

A. There was a hundred and sixty acres belonging

to John Beaton, and one hundred and sixty acres owned

by Charles Gilbert, and a hundred and sixty acres be-

longing to George Elliot, and a small piece of timber

land belonging to H. A. Amiraux, and there was three

stone and tim/ber claims; I don't believe I knew who the

locators of the timber claims were.

Q. Now, of the claims you have mentioned, I will ask

you to state what the condition of the land was with

reference to the title thereto, at the time when you

made the examination.

A. Beaton's claim was a pre-emption. I don't know

when he filed or proved up on it, but I know he had

lived on it prior to my going to the Blackfoot valley in

1885.
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Q. Go on with the rest, Mr. Kilburn?

A. Gilbert's was a homestead. I don't know how

long he had lived on it; I know he proved up on the

claim, at least he told me so. The Elliott claim was a

homestead, and he had proved up on it. The Amiraux

claim, also, or whatever timber was on his homestead

—

it was a homestead, and he had made final proof on it.

Q. What about Charles Gilbert's claim?

A. His was a homestead.

Q. Charles Gilbert't claim was a homestead?

A. Yes, sir.

Q. And final proof had been made thereon?

A. He told me so, yes.

Q. And how^ about the timber and stone claim?

A. The timber and stone claims, I don't know wheth-

er the proof had been made on them or not; I didn't ask

any questions about that.

Q. Did you, as a matter of fact, make an examina-

tion of these claims and estimate the amount of timbei*

that was growing thereon? A. I did, yes, sir.

Q. And to whom did you make out your report as to

the amount of timber that was on these claims?

A. I made out those estimates and gave them to Mr.

Griswold.

Q. Was that the only occupation or employment you

had with Mr. Griswold that summer?

A. No, sir, some time after this, probably about four

weeks, I think it was, in the month of August, my wife

was stopping with her mother at Potomac, and I was

—
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this was on Sunday—and there was a man by the name

of Albert Jemison rode up to the house, and he had a

letter for me from Mr. Griswold, and in that letter Mr.

Griswold asked me if I would go down to Blelmont, oi-

what I call Nine Mile Prairie, and examine some timber

lands that this Mr. Jemison claimed to have there.

Q. Well, what did you do with reference to that?

A. I went with him, went with Jemison down to his

father's place.

Q. And where was his father's place?

A. At the foot of Nine Mile. He had a ranch there

belonging to Hiram Blanchard.

Q. I will ask you what you did there, Mr. Kilburn?

A. We got there Sunday morning, and started out

to examine these timber claims.

Q. How long did it take you, Mr. Kilburn?

A. Five days; I put in five days examining this tim-

ber land.

Q. At the expiration of that time, what did you do

with reference to making a report upon it, if anything?

A. I finished up the examination on Friday evening,

and on Saturday morning I drove to Clearwater, and

from there I went to Ovando, and I met Mr-. Griswold

at Ovando, on the same day.

Q. And what time of the year was this, Mr. Kilburn?

A. This was in August, 1899.

Q. And you made your report to him verbally, as I

understand you?

A. I didn't make any report to him at all. I told



4888 The United States of America

(Testimony of Ernest R. Kilburn.)

him the claims were all right as far as the amount of

timber on them was concierned.

Q. And that was the extent of your examination?

A. Of them claims, yes, sir.

Q. Now, what have you to say with reference to

there being any knowledge on your part as to the con-

dition of these claims, with reference to the title there-

to, as to who owned them, or whether they were owned

by anyone or by the Government?

A. Oh, at the time I think that they were owned by

the Government.

Q. They were owned by the Government at that

time? A. Yes, sir.

Q. Do you know about any one making entries on

these timber claims or any of them?

A. I think I do, yes, sir.

Q. Well, state who it was, if you know?

A. There was a man there by the name of Son Jemi-

son; that is all I know about it, that is what they called

him "Son." I don't know what his right natoie is

—

and

Thomas Boll, and his daughter, Mrs. Eddy, Mrs. Will-

iam Eddy, Jim Mize and his wife, and a man by the

name of Yarger. The other man, I have forgotten his

name.

Q. You know that these people subsequently made a

timber and stone entry on the claiims that you examined

at Nine Mile Prairie, do you not? A. Yes, sir.

A. Now, I will ask you to state if you ever had any
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conversation with any of these people who made timber

and stone entries upon these claims.

A. No, sir, I did not.

Q. What have you to say as to their being any con-

tract or agreement with reference to these people, that

they would sell their locations after they had made final

proof upon them?

A. I never heard anything of the kind.

Q. They made no such contract or agreement with

you? A. No, sir, they did not.

Q. So that the nature of your employment—what

was the nature of your employment for Mr. Grriswold?

A. From that time on I stayed in his employment

until some time in December, I think. I didn^t stay in

his employment altogether, sometimes I would be busy

on other business, and my time would be counted then.

Q. What was your business or employment, what

did you do for Mr. Griswold?

A. From that time on I examined unsurveyed land

mostly.

Q. To whom did you report upon this unsurveyed

land, if at all?

A. I generally made out my report and sent it in to

Mr. Cobban's ofhce in Missoula.

Q. Did you know the purpose of making the exam-

ination of the unsurveyed land? A. Yes, sir.

Q. What was it?

A. For the purpose of placing scrip on it.
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Q. That iS' what is usually know as lieu land selec-

tions, isn't it?

A. Yes, sir, lieu land selections.

Q. You were employed in that business, as I under-

stand you, by Mr. Griswold?

A. Yes, sir, on the Blackfoot.

Q. Now^, with reference to your employment by Mr.

Cobban, were you at any time during the summer or

fall of 1899, employed by Mr. Cobban in this business?

A. Yes, sir.

Q. Will you please state what that employment was

and how long it continued, and what you did there-

under?

A. I examined some timber land in the Bitterroot

valley for Mr. Cobban.

Q. Is that all?

A. That was all that I—in li899—in January, 1900, I

made several trips up the Blackfoot for Mr. Cobban,

looking after the notices posted on scrip land.

Q. Yes. Now;, did you ever locate anybody upon a

timber and stone claim?

A. I showed three parties timber and stone claims.

Q, Who were those parties?

A. Mrs. Catlin, Miss Wright and my wife.

Q. At whose request did you locate these people

upon timiber and stone claims?

A. The evening that Mr. Oatlin, his wife and Miss

Wright arrived at the mouth of the Clearwater, at

Griswold's stopping place^—it w^as known as Gris-
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wold's stopiping* place^—I happened to come along

there that same evening, and the next morning Mr.

Griswold asked me to go up and show these people the

timber claims, and I went with them and hunted up the

claims, and seen that they were properly located, and

that the ladies made an examination of the land, and

also of the timber, and the character and conditions

thereon.

Q. Then it was at the request of Mr. Griswold that

you made these locations? A. Yes, sir.

Q. And showed the people where the land was?

A. Yes, sir.

i}. At the time when you made this trip to locate

these people upon the land, did you make any contract

or agreement with them with reference to the selling of

the land? A. No, sir.

Q. Did you ever hear of any contract?

A. No, sir.

Q. Did you ever make any contract or agreement

with anybody with reference to the sale of the timber

lands, after they had acquired title from the Govern-

ment of the United States?

A. I never did make any agreement after they had

acquired title, except my wife, and I talked to her with

regard to her claim, after she had proven up. »

Q. Well, what have you to say as to your being in-

structed by Mr. Cobban or anybody else, that he would

furnish them with the expense money to make their

entry, and filing, and the expenses of the advertising
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and final proof, and the cost of the land, and would pay

them a hundred dollars over and aibove their expenses

for the land, after they had proven up upon it?

A. Well, in regards to Mr. Cobban, after I became

acquainted with him, people knew that I was estimating

timber and T^^as in that kind of business, and I had lots

of parties come to me to know if I could sell their timber

claims to Mr. Cobban, and I went to Mr. Cobban, in

one instance, and told him that samebodiy wanted to

sell. He asked me if they made final proof, and I said,

"No," and he said, "No, not under any consideration

Avill I have anything to do with them until they have

proved up on the land." He said, "Don't make any price

on the land; I don't want you to make any price or any

bargain, or any agreement with anybody until after they

have had title to their land."

Q. You knew he was in the market buying timber

lands at this same time, did you not?

A. -Yes, sir; that was his business.

Q,. When abouts in the summer was this conversa-

tion that you have just related?

A. Well, in the month of September and October.

He charged me several times never to make any bargain'

or price before they had proved up.

Q. I will ask you if you ever overheard any conver-

sation between Mr. Cobban and Mr. Griswold with ref-

erence to this matter?

A. No, sir; I never did, but I have traveled up and

down the river with Mr. Griswold a great deal duringi
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these times, and Mr. Griswold never told ne that he'

had any right or authorized me to go ahead to make any'

|>rice prior to their making final proof npon their claims.

/Q. And, as a matter of fact, you never did make any

contracts or agreements with anyhody, did you?

A. No, sir.

Q. Do you know a man by the name of Ambrose|

Martin? A. Yes, sir.

Q. Do you know who located Ambrose Martin upon

a timber and stone claim, if anybody?

A. I do not.

Q. Did you go with Ambrose Martin for the purposei

of locating him upon his timber and stone claim?

A. Not to my recollection.

Q. At the time when you located Mrs. Oatlin and'

Mrs. West upon their claims, were you in the employ of

Mr. Griswold at that time?

A. Mr. Griswold, do you mean?

Q. Griswold, I should say, A. Yes, sir.

Q,. And you went with them at his request?

A. Yes, sir.

Q. Did you ever at any time make a timber and stone*

entry yourself, Mr. Kilburn? A. Yes, sir.
;

Q. When was that?

A. When the Timber and Stone Act became a law

—

that act became a law in Montanai—^I took up a claim

that fall, I think it was, in 189i2. I know it was the first

year that the law went into effect in Montana.

Q. And what did you do with that claim subsequent?
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A. I sold it.

Q. You didn't sell your claim to Mr. Cobban, did

you? A. No, sir.

Q. Now with reference to—^you testified, I believe,

that you showed your wife a timber and stone claim?

A. Yes, sir.

Q. I will asik.you to state whether you are well ac-

quainted with the facts and circumstances concerning^^

her making a timber and stone entry?

A. Yes, sir; I am.

Q. Did you know all the facts and circumstances'

connected with it? A. Yes, sir.

Q. I will ask you to state whether your wife, at the

time she made her stone and timber entry, had madei

any bargain or contract to sell her claim?

A. I don't think she ever had.

Q. Did you go with her to the land office, Mr. Kil-

burn? A. Yes, sir.

\Q. At the time of her making final proof?

A. Both when she made her application to file and

when she made her final proof—at both times.

Q. At the time when she made her final proof had

she made any contract or agreement to sell the land to

any person? A. No, sir.

Q. Or for any person other than herself—did any,

person other than herself have any interest in the land?

A. No, sir.

il That is, the money—the money that she paid for
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the land, that is for making her final proof on the land,

whose money was it? A. It was her own money.

Q. At the time when she sold her land, I will ask you

to state whether you took any part in the sale of the

land for her or with her?

A. Nothing more than I advised her.

Q. You advised her as to the value of the land?

A. Yes, sir.

(Q. Now, it has been testified to here by Griswold, and

the question is: "I will ask you, Mr. Griswold, what in-

structions you have to Mr. Kilburn? A. I instructed

Mr. Kilburn to go on and locate these different people,

with the understanding that Mr. Cobban, with whom I

was acting as agent, would defray their expenses for

filing on the land, and to pay into the land office the teist

and the two dollars and fifty cents per acre, for the pur-

chase price of the land, and then they would transfer

this land to Mr. Cobban, or whom he might elect. Under

those instructions, I put Mr. Kilburn to work." When

did you receive those instructions from Mr. Griswold,

Mr. Kilburn ? A. I never did.

Q. You state, then, that that testimony of Mr. Gris-

would with reference to giving you instructions of that

kind, is erroneous? A. Yes, sir; that was.

Q. When did you first hear about this sort of a claim

upon the part of Mr. Griswold?

A. About him giving me them kind of instructions?

Q. Yes, sir; that he had so instructed you.

A. When did I first hear about it?
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Q. When did you first hear that Mr. Griswold

claimed to have given you such instructions as that?

A. I never heard it unless I heard it right here.

Q. That is the first you ever heard of it, then?

A. I have seen some of the testimony in Helena; I

heard it over there v^hile it was in Helena^—vrhile I was

there.

Q. Then, Mr. Griswold is mistaken about having^

given you such instructions?

A. Yes, sir; he is.

Q. Then you say that Mr. Griswold did not give you

the instructions which he testified to? A. No, sir.,

Q. What instructions, then, did he give you with ref-

ci-ence to the matter?

A. My instructions were to examine forties, quarter

sections, and subdivide them into forties; any forties

that would have two hundred thousand feet or more of

timber on it, I should report it as good; and any claims

of a hundred and sixty acres of surveyed land that was

open for filing that would estimate seven hundred thou-

sand or eight hundred thousand feet or more, I should

report that also as good. Now, that was my instruc-

tions; also, if I run across au}'^ timber that was located

and was in the mar'ket for sale; that is, owned by the

applicant, I should also report that to the office. They

were in the business of Ibuying timber lands then. :

Q. What, if any, instructions did he give you with

reference to making a bargain with these people?
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A. Never gave me any. I had no authority to make

bargains.

Q. iDidn't he tell you to make agreements with these^

people that were located upon land, if you could?

A. No, sir.

Q. Well, did he tell you the opposite of that; did he

tell you not to make any bargain or agreement?

A. I always reported anything I found to them, to

see if they wanted to locate the right. If they wanted

to go ahead and lodate, all right; as far as I w^as con-

cerned.

iQ. Do you know L. A. Wells, and his wife, Lizzie

Wells, who are living near Woodworth?

A. Yes, sir.

Q. iHow long have you known them?

A. Since 1887.

Q. Did you ever make any examination of any timber

and stone claim belonging to him, or his wife, Lizzie

Wells?

A. I never made an examination for Griswold of

L. A. Wells' claim, but I was well acquainted with the

L. A. Wells' claim.

(Q. Did you ever, at the request of L. A. Wells, or his

wife, go upon that claim with the express purpose of

making an examination of it, and reporting to Wells

and his wife? A. I did not.

Q. Did ever Wells ask you to go upon the claim for

that purpose?

A. He might have; he didn't ask me to go upon the
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claim for him for any purpose, but he asked me if I

was acquainted with the claim, and I told him I was,

and he probalbly wanted to know how much timber

there was on it, and I probably gave him an estimate as

to how much timlber there was on it.

Q. But the estimate which you gave her wasn't such

an estimate as you would have given if you had gone

onto the claim with that express purpose?

A. No, I only gave him a general idea, that is all,

Q. How did the claim of Mrs. Wells^—did you make

an examination of that claim expressly for the purpose

of making an estimate of it—of the timber on it?

A. I never remember of being on Mrs. Wells' claim;

if I ever was on it, I didn't know it.

Q. On page 2l2i3, Griswold is asked this question,

after stating that he had hired you under his contract

with Cobban, as follows: "State as to whether or not

you comimunic'ated to each and every one of these as-

sistants, just as specific an agreement and arrangem.ent

as you had with Mr. Oolbban? A. Yes, sir, I did." I

will ask you now whether or not in anything Griswold

ever said to you, whether he said to you anything with!

reference to his agreement or arrangement with Mr.

Cobban?

A. I never knew of any arrangement or bargain, Mr.

Griswold had with Mr. Cobban. I understood from

Mr. Griswold that he was to receive five cents a thou-

sand for all the lands he located in a certain district in:

the Blackfoot valley.
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Q. Was there ever anythinig said about procuring

people to make entries of these lands?

A. Ko, sir; there was not.

Q. Was there anything ever said about hiring them

and paying them a hundred dollars for the land over

and above their expenses? A. No, sir.

Q. And have you detailed all the conversation—all

the knowledge that you had with reference to the con-

tract ibetween Mr. Cobban and Mr. Griswold?

A. I have; yes, sir.

Q. Do you know one David Morris?

A. Yes, sir.

Q. How long have you known him?

A. About thirteen years.

Q. iDo you know anything about his having been;

employed during the summer of 1809 by R. M. Cobban?

A. Yes, sir.

Q. Do you know anything about the scope of his

employment, or what he was doing?

A. He was estimating timber for Mr. Coibban.

Q. Do you know anything further about his employ

ment than that? A. No, sir.

Q. You said you had known Griswold how long?

A. Ever since he came to the State of Montana;

since 1893. *

Q. Do you know his reputation in the neighborhood

in which he has lived for truth, honesty, and integrity?

A. Yes, sir.

'Q. Is it good or bad?
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A. There were some periods that it was considered-

good, and there were other periods that it was con-

sidered very bad.

Q. Do you know L. A. Wells? I believe yon said'

that you did? A. Yes, sir; I do.

Q. How long have you known him, Mr. Kilburn?

A. Since 1887.

Q. Do you know his reputation for truth and ver-

acity in the community in which he lives?

A. Yes, sir.

Q. Is it good or bad?

A. Well, I should say it was bad.

Oross-examination.

(By Mr. MAYNARD.)

Q. Mr. Kilburn you say that you were in the employ

of Mr. Griswold, the gentleman who is sitting here by

my side?

A. I am acquainted with him, yes, sir.

Q. From about the first of July, 1899, to some time

in December, 1899?

A. From the middle of July.

Q. From the middle of July, 1899, to what time in

December?

A. Probably the first of December.

Q. Did he solicit your services, or did you ask him

to employ you?

A. I might possibly have asked Griswold to employ

me. I know this particular occasion, when 1 went

down to Oaimas Prairie, estimating the timber there,
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tliRit Mr. Griswold asked me to go doAvn there, and it

took ten! days to do that work. Some time in August

I met Mr. Griswold at Bonner, and he says, ^^If you

will ride down to Missoula, I will see that you get your

money; and I went with him and went into Cobban &

Dinsmore's office and he told Mr. Dintsmore that I had

been ten days estimating timber for them, at the rate

of five dollars a day, and Mr. Dinsmore wrote me out

a check for fifty dollars.

Q. Well, that service that you performed was dur-

ing the time that jou were in the employ of Mr. Gris-

wold, wais it not?

A. (Mr. Griswold authorized me to go down there

and do that work, and I did so.

Q. Well, he dire'cted you to go, did he?

A. Yes, sir.

Q. Now, when! you say that you might have asked

him to enter into his employ about the middle of July,

the time that you commenced, don't you know that you

did?

A. Why, it is noi harm, is it, to ask a man to give

you work.

Q. Why, no, there is not ; I am simply asking you for

the fact?

A. Well, I say I may have asked him, but I wouldn't

swear that I asked him; I may have asked him and I

miay not have aisked him; that is a very simple thing,

and I wouldn't keep my memory refreshed on a little

thing like that.
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Q. So that you don't now have a clear recollection

as to the circumstances which led up to the employ-

ment which Mr. Griswold gave you?

A. Well, we will go back a little further, in the

month of May, when I had charge of a part of a drive

on the Big Blackfoot river that was on the Olearwater,

between Salmon lake and Seely lake. One day in the

afternoon Mr. Griswold rode up there and he called me

on one side and he says: ^^I have entered into a cour

tract with Mr. Cobban to locate timber lands for him."

He says; '^If you would like to go to work for me, you

can go ahead any day you want to." That is the first

time that I ever heard of him locating timber or of Cob-

ban's buyin'g timlber up in the Blackfoot country, and

Mr. Griswold came to me and offered to hire me to go

to work for him, and I did work for him during the

time I have mentioned. Possibly in July, I may have

asked himi if I could go to work for him. The propriety

of the thing is so small, that I don't think that I would

be apt to put it down in a book, or to try to remember

that part of the conversation.

Q. Well, he told you he would give you five dollars

a day and you pay your own expenses, did he not?

A. Yes, sir.

Q. And that was the compensation which you re-

ceived from him during the period of your service for

him?

A. I always got five dollars a day for every day I

turned in.
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Q. And you! got all your pay from Mr. GriswoM that

was due to you from himJ?

A. After this work that I done on Oamas Prairie in

July. I believe that Mr. Griswold paid me when I

worked for him.

Q. Now, SO' far as this work is concerned that you

did for Mr. Griswold at Oamais Prairie, aren't you mis-

taken in regard to this fifty dollars being paid by Mr.

Dinsmore?

A. Mr. Dinismore wrote the check out and I am not

mistaken on going in and introducing me to Mr. Dins-

more, and saying that Mr. Kilburn was estimating some

timber up on Camas Prairie, tliat there was due him

fifty dollars, and Mr. Dinsmore then sat down and wrote

out the check. That is the first money that I ever got.

Q. Well, now, as a matter of fact, didn't Mr. Gris-

wold pay you fifty dollars in currency at Clearwater,

on the coimpletion of that service?

A. No, sir, he did not.

Q. And didn't he receive your receipt for it?

A. No, sir, he did not, not at Clearwater. He paid

me when I was with them, paid me in Cobban & Dins-

more's office.

Q. Well, you never did but one piece of work for

Mr. Griswold onl this Camas Prairie deal, did you?

A. After this Mr. Griswold and I looked at some

timiber on Camas Prairie, unsurveyed land. Whether

Griswold went over there with me or not, I won't say,

but he sent me over there to look at this land.
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Q. That is the second Camas Prairie deal, is it?

A. That is the second time I went to look at some

land on Oamas Prairie.

Q. Did he pay you fifty dollars then, Mr. Kilburn?

A. No, sir, I don't remember that he did.

Q. Did he pay you fifty dollars then for that ser-

vice?

A. No, sir, not right at that time; when I wanted

some money, I told him so, and he gave me the money.

Q. Well, do you remember of his paying you the

sum of fifty dollars at Clearwater, and your giving him

a receipt for that amount?

A. I don't remember.

Q. You don't remember that?

A. He might have paid me fifty dollars some time

at Clearwater, but in this instance, for estimating this

tim'ber at Camas Prairie, I say that Mt. Dinsmore wrote

that check out for me and gave it to me in his office

in Missoula.

Q. When was that payment made, Mr. Kilburn?

A. Sometime in the month of August.

Q. In Missoula? A. Yes, sir.

Q. Now, then, tell me again just what the nature of

your work was for Mr. Griswold, from July to Decem-

ber? '

I

A. Start right in from' the beginning, do you want

me to?

Q. I want you to tell me specifically what you did

for him?
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A. Well, after goinlg up there and estimating that

timiber on Oamas Prairie, I didn't do any work for him.

Q. Then wait a minute. I want to inquire into that

Camas Prairie matter. What did you say you did

down there? A. I estimated some timber.

Q. And was that on surveyed Government land or

unsuirveyed Government land?

A. lit was surveyed; most of it was patented land.

Q. Patented land, did you say? A. Yes, sir.

Q. How long a time did that take you?

A. Ten days.

Q. That would be five dollars a day, and that would

be fifty dollars, wouldn't it? A. Yes, sir.

Q. And you made the report of the amount of tim-

ber to Mr. Griswoldi, did you?

A. Yes, islr, I made my report out on a piece of paper

and turned it over to Mr, Griswold.

Qi. As to the amount of timber that was growing on

that amount of land? A. Yes, sir.

Q. Do you know for what purpose you made this

—

you did this work?

A. Those parties owned that land down tbere

—

owning that timber, wanted to sell it. I was sent there

to ascertain how much timber there was on the ground.

You generally buy timber lands by the thousand', and

whenever a person goes to buy it, they have to estimate

how many thousand there is on the one hundred and

sixty acresi.
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Q. And that was all that yoii know about the mat-

ter? A. That is all I knew about it, yes, sir.

Q. And this was in July, you say?

A. Yes, sir.

Q. Was that the first work you did for him after

entering into Mr. Griswold's employ? A. Yes, sir.

Q. And you say this payment of fifty dollars was in

August, 1899, that is, that you got from Mr. Dinsmore?

A. Well, that is as near as I can recollect the mouth,

that is, that it was the month of August.

Q. Can you name the date in August?

A. Oh, no, I cannot name the exact date in August.

Q. I show the witness Complainant's Exhibit "C'

This is the account of Mr. Chauncey Griswold, "^^In ac-

count with R M. Cobban." You see that, doti't you?

A. Yes, sir, I see it.

Q. Now, there is, I show you this line—^Angust 11th,

by cash paid Kiliburn, fifty dollars?

A. Well, what of that?

Q'. You see that item, do you not?

A. Yes, I guess I must have got fifty dollars.

Q. Now that is correct? That is expended by Mr.

Griswold for Mr. Cobban, is it not?

A. I suppose they credited^—I don't know how they

entered that fifty dollars. They paid me on the check,

I don't know anything about that.

Q. Now, don't you know that this is corre<'t, aiid

that this credit as it appears here in this exhibit, was

by reason of a receipt that you signed and gave to Mr.
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Griswold' for this fifty dollars, at Clearwater, for tliese

services, and which you turned in to Cobban & Dins-

more and Otn the strength of that receipt that you

turned in, the credit was given him?

A. No, sir, I don't know anything about that bill.

Q. And the date here, "August 11th, 1899," at tlie

time ini the month that vou sav vou received the money?

By Mr. WALlStH.—Wait a minute, Mr. Kilburn; there

is no question.

Q. This paper speaks for itself?

By Mr. WALSiH.—We move to strike out the state-

ment of the counsel, for the reason that it is not a ques-

tion propounding to the witness.

Q. Now, then, you say that Mr. Griswold, before

this time, before you entered into his employ, way back

in M)ay, had told you of the contract that he had en-

tered into with Mr. Cobban?

A. Well, he might^—the agreement or contract that

he had to locate timlber; he didn't tell me what the

conditions of the contract were at all, or go into de-

tails ini the matter. He says, "I have a contract or

agreemenlt, or whatever you miight call it, to locate

timtber lands."

Q. In May 1899, was that?

A. Well, I think it was in May, 1899; I know it was

the latter part of May, 1899; I know that we were driv-

ing on the stream, and I guess that was the time of

the year.
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Q. And what he was to do under that contract, he

didn't tell you and 3^ou don't recollect in anyway?.

A. Oh, I know he was locatini]^, or looking up tim-

ber land; he told me that much; he told me that he

wanted to look up timber lands.

Q. For Mr. Cobban?

A. Well, yes, I believe it was for Mr. Cobban. I

don't remem'ber of Griswold telling me how much the

amount was. Now that I refresh my memor^^, I don't

think he told me who the mian was, or who the party

was, ibut I think I asked him and he says, ^'It don't

make any difference who the party is."

Q. Well, when did you first find out that it was

Mr. Cobban?

A. Oh, after Mr. Cbbban wais going up and down the

river and we had become acquainted with him and knew

him. . !

Q. When did you first become acquainted witli Mr.

Coibban?

A. I think about the first of May, Mr. Cobban—along

in August or September, sometime then; along about

that time of the year somewhere.

Ql You hjaid no dealings with him in August—or

after you had entered into Mr. Griswold's employ?

A. I didn't meet Mr. Cobban until I had been in

Mr. Cobban's employ—until after I had gone np to

Camas Prairie to estimiate the timber up there, as I

have already related.

Q. You met him frequently, then during the rest of

the summer and fall? A. Yes, sir, I did.
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Q. Whereajbouts did joa meet him?

A. In Missoula.

Q. And where at?

A. Wherever I happened to run across him.

Q. Well, you entered into his direct employ later on

in the fall, did you not? A. Yes, sir.

Q. And when down to Missoula and went to work

in his Oirchard Grove, did you not?

A. Yes, sir, I was employed by Mr. Cobban in the

Orchard Home addition.

Q. For how long a time? A. For a year.

Q. When did you commence that work. Ml". Kilburn?

A. He hired me to look after that property in Jan-

uary, 190O, that is, we made an agreement that I should

work for him for a year commencing the first day of

January, 1900.

Q. And you did work for him from January, 1900,

to January, 1901?

A. Yes, sir, I worked for him longer tlian that. I

worked for him until July, 1901.

Q. Until July, 1901, did you say?

A. Until July 1st, 1901, yes, sir.

Q. So you worked for him immediately after leav-

ing Mr. Gri^wold's employ, for one year and a half?

A. Yes, sir.

Q. And while you were so in his employ for a year

and a half, the whole trouble about Mr. Griswold—the

whole trouble between Mr. Griswold and Mr. Cobban

commenced and continued and was ended, did it not?
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A. I jmess it commenced and continued; I don't

know wiliether it is ended yet or not.

Q. Well, it was ended so far as the suit was con-

cerned in the Missoula District Court, in which your

emtployer, Mr. Cobban, paid Mr. Griswold fifteen hun-

dred dollars?

By Mr. WALSH.—Has this man testified that he

knows anything about what Mr. Cobban paid Mr. (iris-

wold?

By the WITNESS.—No, sir.

By Mr. WALSH.—If he has not, we object to this

question upon the ground that the witness cannot tes-

tify to anything that he doesn't know about Mr. Cob-

ban payinlg Mr. Griswold fifteen hundred dollars in the

suit referred to.

Q. You knew of the pendency of the suit, did you

not?
1

A. Yes, I knew there was a suit.

Q. And you knew that it was discontinued?

A. I didn't know anything at all about what became

of it.

Q. And you never heard?

A. No, sir, I did not; I wasn't in the city at the time.

Q. Where were you? A. I was in Idaho.

Q. And you were working for Mr. Cobban?

A. Yes, sir.

Q. You never was told by him, I suppose, that ho

hired you for a year and a half immediately after leav-
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ing Mr. Griswold's employ, and kept you during the

entire time of the pendency of the law suit, and dis-

charged you immediately after it was settled, for the

sole purpose of getting your support?

By Mr. WALSH.—We object to the question, for the

reason that it is not proper cross-examination, and it

is irrelevant, immaterial, and incompetent, and further-

more, that the declarations of Mr. Cobban at the time

mentioned, long after the conveyance of the land men-

tioned, by Mr. Cobban to the defendant, Clark, are im-

material, irrelevant and incompetent.

Q. You never was told that?

A. Do you want me to answer that question?

Q. Yes, sir.

A. In the first place, Mr. Cobban never hired me

for a year and a half.

By Mr. WATjS'H.—We will insist on his answering

the question.

(Witness continuing.) And, in the next place, if he

wanted me, he wouldn't have discharged m.e immed-

iately after the case was dismissed; and if he had any

lawsuit—I read the newspapers, and I saw that Mr.

Cobban and Mr. Griswold were having a lawsuit in

Missoula. It came in that way, but I knew^ nothing

more than what I saw in the new^spapers, and they

stated that the case had been settled.

Q. But, as a matter of fact, he did hire you for one
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year, almost immediately after you left the employ-

ment of Mr. Griswold?

A. I didn't leave the employment of Mr. Griswold.

When Mr. Cobban asked me if I would work for him, I

was still in the employ of Mr. Griswold.

Q. And you did enter his employ for a year?

A. I did, yes, sir.

Q. And at the end of that time, it was extended for

six months?

By Mr. WALSH.—^We object to that upon the ground

that it is immaterial and irrelevant and not proper

cross-examination.

A. It was extended for six months more, or, as long

as I wanted to stay in his employ and he had work for

me to do.

Q. But, as a matter of fact, you were discharged

on the first of July, 1901?

A. I wasn't discharged, no, sir.

Q. And the suit came up in June, 1901?

A. No, sir, I was not discharged. I can go to work

for Mr. Cobban whenever he has any work for me to

do.

Q. Very well. In July, 1901, after you had been in

his employ a year and six months, he told you he had

no more work for you to do?

A. No, sir, he did not.

Q. Did you leave his employ voluntarily?

A. I did; I went to Mr. Cobban and told him I had
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a better position that what he was giving me, and,

that if it didn't make any difference to him, I would like

to get off; and he told me if I could get a better posi-

tion, it was my privilege to do so, and I entered the

employ of the Largey Lumber Company, and I have

been employed by them ever since.

Q. The Largey Lumber Company, or the Largey es-

tate?

A. I said the Largey Lumber Company; I mean the

Largey Lumber Company, a corporation organized and

existing under the laws of this State.

Q. Is there such a corporation as the Largey Lumber

Company? A. Yes, sir.

Q. Where does it do business?

A. They have two mills in the Bitterroot valley, and

they have one at C^eur d'Alene City, Idaho, and num-

erous other small mills cutting for them on contract.

Q. And you swear that that corporation is known

as the Largey Lumber Company?

A. It was up to last fall, and it is now, unless they

have changed it very recently.

Q. Well, don't you know that this Largey Lumber

Company or Largey estate, or Mrs. Largey individually,

had bought land in the Bitterroot from Mr. Cobban,

which he had entered under the Stone and Timber Act?

By Mr. WALSH.—We object to this question, upon

the ground that it is irrelevant and immaterial to the
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issues in this case, and we call upon counsel to say in

what manner it is material.

By the EXAMINER.—Now, you can answer the ques-

tion, Mr. Kilburn.

A. I know that Mr. Nooni, Mrs. Largey's agent,

bought some timber lands from Mr. Cobban in the Bit-

terroot valley, and I know that at the present time

that the Speculator Mining Company owns it.

Q. And that it was entered under the Stone and

Timber Act by Mr. Cobban, after he had bought it from

people that had entered it under the Stone and Timber

Act?

By Mr. WALSH.—^We object to the question upon the

ground that it is irrelevant and immaterial to the is-

sues in this case.

A. I know nothing at all about that.

Q, Were you not here in the courtroom when Mr.

Noon was on the stand, and didn't you hear Mr. Noon

swear to that?

A. No, sir, I didn't hear Mr. Noon swear to it. I

will take that back. He said that it was taken up as

stone and timber claims.

Q. You say that you did not know that this was

land that was being taken up in the Bitterroot valley

under the Stone and Timber Act for Mr. Cobban?

AL lit might have been for all I know. I don't

know, I didn't ask that. I don't know anything about

it; I didn't have anything to do with that purchase, and
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I didn't know that they were taking it up, if they did

take it up.

Q. And don't you know of Mr. Griswold being called

in to settle the account, as to the amount of timber that

was growing on two different descriptions, and of your

being present at the time?

A. I don't remember.

Q. Weren't you there and George Mathews, wasn't

he one of the men that took up one of the claims?

A. I don't remember of any controversy whatever

in regards to the timber.

Q. Now, then, during these months of July, August,

September, October and November, and so much in

December as you did work for Mr. Griswold, tell me

just what you did for him besides this Oamas Prairie

matter?

A. Well, I used to ride up and down the Blackfoot,

and then go up into the hills and look up timber on

unsurveyed land. We looked up timber on surveyed

land, too, and if we found any good timber that had not

been taken up, I would report it to him. Most of my

work was done on unsurveyed land.

Q. That was done on unsurveyed land for this lieu

script, wasn't it? A. Yes, sir.

Q. On unsurveyed lands with lieu scrip?

A. Yes, sir.

Q. And lieu unsurveyed lands is lands which can

be taken up under scrip, isn't it?
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A. Yes, sir, and land that can be taken up under the

Stone and Timber Act.

Q. All of this class of work you did for Mr. Griswold,

did you?

A. Yes, sir. If we could find any vacant surveyed

lands, we would also report that.

Q. You knew the contract that he had entered into

with Mr. Cobban, specifically called for that kind ol

work? A. No, sir, I did not.

Q. You never saw the contract?

A. That is for looking up—I never saw the contract.

Certainly I 1 new they were looking up timber claims

but I never saw the contract.

Q. And that Mr. Griswold got five cents a thousand

for timber that wa« growing on any land that could be

taken up in these various ways?

A. That is what he told me he was getting, five

cents a thousand.

Q. And you were with him constantly, were you not?

A. No, there was times that we spent in the Vari-

ety show that I didn't stay with him all night; I didn't

sleep with him there.

Q. Yiou mean that when you were both in Mtis^

soula, when Mr. Griswold went to the Variety show you

didn't go with him?

A. Well, sometimes I stayed downstairs while he

was up in a box throwing money down on to the stage.
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Q. What were you doing—you didn't spend any of

your time gambling, did you?

A. Unless I had a good occasion to.

Q. How many times did you borrow money of Mr.

Griswold to gamble with?

A. I used to play slough once in a while.

Q. For money?

A. No, I don't know as I ever did.

By Mr. WALSH.—^We object to the question for the

reason that it is incompetent, irrelevant and imma-

terial and not proper cross-examination, and it con-

stitutes a crime against the laws of the State, and he

is not called upon to answer a question of that kind,

and we therefore instruct him not to do so.

By Mr. MAYNARD.—Of course, if he wants to re-

lieve himself of the crimes he has committed on that

ground, we are willing to have it go on record.

By Mr. WALSH.—Well, we object to that upon the

ground that it is not proper cross-examination.

Q. You decline to answer the question?

By Mr. WALSH.—The witness declines to answer

the question upon the ground that it is a crime against

the laws of the State of Montana, and he is not called

upon to answer that question. And we object to it

upon the further ground that it is not proper cross-

examination, and we instruct the witness upon that

ground to refuse to answer the question.
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By Mr. MAYNARD.—It appears from the examina-

tion of this witness, that he has of his own accord,

through his animus towards Mr. Griswold, thrown out

an insinuation against the character of Mr. Griswold,

to the effect that he was attending a Variety show, and

I propose to show that instead of quietly attending

and visiting a Variety theater in Missoula, for the pur-

pose of innocent amusement, he was constantly in

the habit of gambling for money, and engaged in the

commission of a crime against the State of Montana,

and that he also borrowed money from Mr. Griswold

for that purpose.

By the EXAMINBR.—Under the instructions of the

counsel, the witness declines to answer the question.

By Mr. WALSH.—We object to the question also

upon the ground that it is irrelevant and immaterial to

the issues in this case, and further it is not proper cross-

examination of the witness.

Q. Now, then, when you were attending to your

business up in the woods, I say that you were not con-

stantly working with, and under Mt. Griswold's di-

rection?

A. As I stated before, I was told to go ahead and

look up this timber land wherever I could find it, and

whenever I found it, I would report it. Whenever I

went out I generally tried to do a day^s work.

Q. Now, then, during these months that you were

working under the directions of Mr. Griswold, and
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Avben you were with him, and you saw Mr. Cobban up

there frequently, did you not learn from them just what

they were doing?

A. I don't think that I said that I saw Mr. Cob-

ban up the river frequently, but I don't recollect any-

thing—^I don't recollect learning anything from their

private affairs, learning anything of their private af-

fairs.

Q. And you knew nothing about what was going on

in this respect, of men and women that were coming

up into the Blackfoot country and making entries of

land under the Stone and Timber Act, under the direc-

tion of Mr. Griswold and Mr. Jemison?

A. I do know of people taking up stone and timber

claims on the Blackfoot river; I know of lots of peo-

ple that asked me to get them claims, and who also

told me if I would get them a timber claim they would

pay me twenty-five or fifty dollars. My answer to those

people was, that I couldn't get them a timber claim

that would estimate over six hundred or seven hundred

thousand, and that timber at a dollar a thousand

—

with timber at a dollar a thousand, which was a big

price, and only that amount of timber on it, at that price,

they couldn't realize more than a hundred and fifty dol-

lars over and above their expenses. In that case and

under those circumstances, they said they would not use

their right if the timber didn't aggregate more than

that.
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Q. Just name one of those people in Missoula?

A. Tyier Worden, in Missoula.

Q. Now, name one other?

A. Charlie Dorman, who worked for the Missoula

Mercantile Oompany in Missoula, he asked me if I

wouldn't find him a claim.

Q. That is two, now go on?

A. I am not going to call any more names, but 1

would go into Missoula and say that I had timber claims

to locate, and there would be all the way from fifty to

a hundred dollars in it, per claim, but that there was no

timber claims to be got, and that was all there was to

it.

Q. But you are only able now to state the names of

two persons who did in the year 1899, have a conversa-

tion with you that you claim?

A. Those two people I am very intimately acquain-

ted with, and I remember the instance of them talking

to me very well. I know hundreds of others that I

talked to, but I am not going to call their names.

Q. Can't you call their names?

A. Well, if I have time to think of them, I can.

Q. But you cannot think of them now?

A. I am not going to call their names on the im-

pulse of the moment; I couldn't remember them.

Q. And you are not going to call their names because

you cannot think of them?

A. Not until I have time to think over their names and

be sure.
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Q. Don't you know of Mr. Griswold locating people up

there?
j

A. I have already stated that; yes, sir.

Q. You know that that was his principal work there,

didn't you?
,

A. I knew he was locating people on timber lands, yes,

sir.
; I

*

Q. And you knew that he was locating people on tim-

ber lands under his contract with Cobban?

A. Well, I presume so.

Q. Well, now, what was he locating these people on

these lands n the interest of Cobban for?

By Mr. WALSH.—^We object to this because the witness

has not testified yet that he was locating in the interest of

Mr. Cobban.

A. I don't know.

Q. You don't know? A. No, sir.

Q. Now, you are prepared to have that stand as your

answer on that record, are you?

By Mr. WALSH.—That is no question at all, Mr. Kil-

burn, you needn't answer that at all.

By the EXAMINER.—It was made a question by the

addition of the words, "are you." You may answer the

question.

A. Yes, sir.

Q. That while you were associated with Mr. Griswold

for four or five months, and constantly up there in the
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woods, and you saw him locating these people under this

contract with Cobban, that you didn't know what he was

doing it for?

A. I didn't know what he was doing it for. For fun,

I guessi.

Q. For fun?

A. To get his five cents commission, I suppose.

Q. Didn't you know of any of these people that Avere

located by Mr. Griswold, or by Mr. Jemison, immediately

making entries under the Stone and Timber Act?

A. I would see their applications, yes, sir.

Q. You saw their applications? A. Yes, sir.

Q. You had access to the "Missoulian" and to the

"Garnet Mining News," did you not?

A. Yes, sir.

Q. What did you say?

A. I did whenever I found one to read.

Q. And during that summer you frequently saw these

publications, did you not? A. Yes, sir.

Q. And saw the names of the applicants and the de-

scription of the land and the names of the Avitnesses?

A. I don't know as I spent the time to read those ad-

vertisements and applications for timber and stone en-

tries. I don't think I spent the time to read them

through. I read the general neAAS in the papers and then

threw them down.

Q. So, you don't know, then, anything about these ad-

vertisements by reading them?
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By Mr. WALSH.—The witness has already testified

that he did know about them and he says he saw them in

the papers. We object to the question for the reason that

the witness has said that he did know the advertisements

were there, and that he saw them in a newspaper.

Q. Now, the question is, Mr. Kilburn

—

By the EXAMINER.—Let him answer this question

that is now in the record.

A. There was a few instances in these stone and tim-

ber entries where I was a witness and in those casesi I re-

freshed my memory on the day of proof so that I could go

down and be a witness to the making of final proof; and

Inl those cases I probably kept posted up on them, but in

the other cases, I didn't pay any attention to them because

they were nothing to me.

Q. So, as a matter of fact, you were a witness and ad-

vertised in the papers as such?

A. I was in some cases; yes, sir.

Q. And as a matter of fact, you did appear as a witness

in the matter of making final proofs?

A. I did; yes, sir.

Q. And did you not on each of those days receive five

dollars from Mr. Griswold?

A. I received—if it took me a day, or I was held in

Missoula a day, I received my pay.

Q. From Mr. Griswold?

A. Yes, just the same as though I was out in the hills.

Q. Well, now, then, will you please tell me, Mr. Kil-



4924 The United States of America

(Testimony of Etnest R. Kilburn.)

burn, if you didn't know what was going on, how it hap-

pened that you charged and received five dollars a day

from Mr. Griswold for your services! in going to this land

office, and making final proof?

By Mr. WALSH.—We object to this question because

the declaration "If you didn't know Avhat was going on,"

is insensible; it conveys no knowledge to the witness as

to what the matter is, and the witness has testified that

he knew that parties were locating timber claims, and he

knew that Griswold was selecting timber claims for them.

He knew that Mr. Griswold was locating them on the tim-

ber claims, that is, was showing them the timber claims;

and he knew that these parties were making proofs on the

timber claims, and he knew what Mr. Cobban was doing.

Now, if there is anything else embraced in that question

that was going on, the witness had better straighten that

out.
I

Q. Now, the question is, Mr. Kilburn, if you didn't

know what was going on, how did it happen that you

charged and received five dollars a day for your services

in going to these land office® and making final proofs?

By Mr. WALSH.—Now, the question, Mr. Kilburn, is,

how you came to charge five dollars a day?

A. Is that the question?

Q. No, sir.

By the EXAMINER.—Well, let him answer the ques-

tion in his own way.

Q. Mr. Walsh is trying to instruct you, Mr. Kilburn.
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By the EXAMINER.—Let the witness answer the

question in his own way.

A. I have already stated that I received five dollars a

day for every day that I was employed by Mr. Griswold,

whether I was out in the mountains looking up timber

land, or whether I was in Missoula as a witness for making

final proof.

Q. Why did Mr. Griswold send you to Missoula and

pay you five dollars a day for making this proof?

A. For being a witness?

Q. Yes, sir.

A. I didn't make any proof; I was only a witness to

the final proof.

Q. What do you mean by that?

A. Well, I was a witness to the parties making the

final proof.

Q. You mean to say that you yourself did not at that

time make an affidavit?

A. Yes, sir, I did make an affidavit.

Q. Well, wasn't that a part of the proofs?

A. Well, I suppose it was; I was called as a witness

when the applicant was making final proof.

Q. Well, don't you know that the proofs consist, not

only of the affidavit of the entryman, but of the affidavit

of two witnesses? A. I do
;
yes, sir.

Q. Well, then, why do you say that you were just sim-

ply called as a witness?

A. Well, I didn't know but what that might be consid-

ered the proof. '
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Q. Well, now the question. Didn't you know anything

about the facts and circumstances of these entrymen?

A. I knew all about the selections of the land, and I

was competent and able to answer all questions put to

me by the receiver or the register of the land office, about

the facts of the entry, or whoever might be taking the

proof.

Q. You swore to the gentlemen on the other side that

you had no conversation with these people who took up

claims? '

A. A witness does not have to have any conversation

with them unless he wants to.

Q. And you didn't want any?

A. I didn't want any conversation with the people, no

;

unless it would be in a friendly and neighborly conversa-

tion.
'

Q. You mean by that on the character of the climate

and the crops, or any general conversation?

By Mr. BIOKFOKD.—We object to that for the reason

that it is improper conversation, and irrelevant and im-

material. '

Q. Now, Mr. Kilburn, why didn't you talk with these

entrymen and entrywomen for whom you made final proofs

in regard to the subject matter about which you were to

testify?

A. Well, if you will keep that final proof out of that

question, I will answer it.

Q. Well, at the time that they appeared there to make

the final proof? A. And I was a witness?
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Q. Yes, sir? A. It was not necessary.

Q. And so you went to this land office and appeared

there as a witness, and made the affidavit as a witness to

these entries, without knowing anytliing about it, or hav-

ing any conversation with them in regard to it?

A. Yes, sir, I could do that. '

Q. Very well. Now, then, I read from page 909 of the

record, as a sample—as the precedent which was used in

every one of the cases where witnesses were called in sup-

port of the application of the entrymen, being a copy of

the blanks used by the Government in these land offices,

substituting your name, Mr. Kilburn, in the place of Mr.

Griswold.

"Testimony of Witness Under Act of June 3, 1878, and

August 4, 1892.

E. E. KILBUEN, being called as a witness in support of

the application of Effie M. Kilbourne, to purchase the

southwest quarter of section 2, township 13 north, range

15 west, testifies as follows

:

"Question 1. What is your age, postoffice address and

where do you reside?

Answer.

"Ques. 2. Are you acquainted with the land above de-

scribed by personal inspection of each of its smallest legal

subdivisions? '

i

Answer.
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"Ques. 3. When and in what manner was such inspec-

tion made?

Answer.
'

"Ques. 4. Is it occupied, or are there any improvements

on it not made for ditch or canal purposes, or which were

not made by, or do not belong to, the said applicant?

Answer.

"Ques. 5. Is it fit for cultivation?

Answer.

"Ques. 6. What causes render it unfit for cultivation?

Answer.

"Ques. 7. Are there any salines or indications of depos-

its of gold, silver, cinnabar, copper, or coal on this land?

If so, state what they are, and whether the springs or min-

eral deposits are valuable?

Answer.

"Ques. 8. Is the land more valuable for mineral or any

other purposes than for the timber or stone thereon, or is

it chiefly valuable for timber or stone?

Answer.

"Ques. 9. From what facts do you conclude that the

land is chiefly valuable for timber or stone?

Answer.

"Ques. 10. Do you know whether the applicant has di-

rectly or indirectly made any agreement or contract, in

any way or manner, with any person whomsoever, by

which the title which he may acquire from the Govern-

ment of the United States may inure in whole or in part

to the benefit of any person except himself?"
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Q. Now, Mr. Kilburn, if you liad no conversation with

these people, how could you swear to that and answer the

question? '

A. We swore to it to the best of our knowledge and be-

lief.

Q. And you undertook to make a solemn affidavit in

the land office and answer this question without ever hav-

ing had any talk with them at all?

A. I would, sir, if I didn't know anything whatever to

the contrary that they hadn't made any bargain or agree-

ment to sell ; if I didn't know that they hadn't made that,

I could swear to the best of my knowledge and belief that

they had not.

Q. Are you willing, now, to swear that at each and

every time that you did make this affidavit that you al-

ways answered the question to the best of your knowledge

and belief?

A. Certainly, sir, I did; certainly.

Q. And that you didn't state positively yes or no?

A. I stated positively to the questions as to the char-

acter of the land.

Q. I am asking you in regard to that question?

A. That question I answered according to my knowl-

edge, that I did noti—and you

—

Q. —and you had no knowledge of any kind?

A. I hadn't any knowledge of any contract or agree-

ment being made.

By Mr. WALSH.—Answer the question. Did you

know?
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Q. You undertook to answer that question without hav-

ing one word of conversation with the entrymen about it?

A. The question only asked me if I knew, and I would

say that I do not know.

Q. And in the form of the blanks, the certificate of the

register is as folloAvs:

"I hereby certify that eaeh and answer in the forego-

ing testimony was read to the witness before he signed his

name thereto, and that the same was subscribed and sworn

to before me this 15th day of December, 1899." Then fol-

lows the signature of the officer, "Elmer E. Hershey, Reg-

ister." And then in the note:

"Note: The officer before whom the testimony is taken

should call the attention of the witness to the following

section of the Revised Statutes, and state to him that it is

the purpose of the Government, if it be ascertained that

he testifies falsely, to prosecute him to the full extent of

the law.
'

"Title LXX^Crimes^-^Chapter 4.

"Sec. 5392.—Every person who, having taken an oath

before a competent tribunal, officer, or person, in any

case in which a law of the United States authorizes an

oath to be administered, that he will testify, declare,

depose, or certify truly or that any written testimony,

declaration, deposition, or certificate by him subscribed

is true, willfully, and contrary to such oath, states and

subscribes any material matter which he does not be-

lieve to be true, is guilty of perjury; and shall be pun-
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is'hed by a fine of not more than two thousand dollars,

and by imprisonment, at hard labor, not more than five

years, and shall moreover, thereafter be incapable of

giving testimony in any court of the United States until

such time as the judgment against him is reversed.

(See Sec. 1750.)"

By Mr. BIOKFORD.—Now, we move to strike out the

statement of the counsel as being merely a repetition

of the testimony that has heretofore been gjven in the

case, and upon the further ground that it is not proper

cross-examination, and further, that it is irrelevant and

immaterial, and does not prove or tend to prove any of

the issues in this case.

Q. Now, do you think, Mr. Kilburn, that at the time

that you appeared before the land office and swore as

you did, that it was right for you to answer that ques-

tion. No. 11, without having any knowledge whatever

on the subject.

By Mr. BIOKFO'RD.^We object to that question

upon the ground that it is immaterial whether this wit-

ness thought it was right or whether it was wrong, and

it is not proper cross-examination; and it is utterly im-

material and irrelevant to this inquiry, whether the wit-

eess thought it was right or thought it was wron^ to do

either one thing or the other, and the witness has not

stated that he had any knowledge on the subject at all.

By Mr. M'AYNARD.—The witness has stated that he
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had no conversations with any of these entrymen or en-

trywomen, and he has further stated that ne didn't

think it was necessary to have such conversations with

the entrymen and entrywomen referred to.

By Mr. WAjLSH.—(To the Witness.) There is no

question asked you, Mr. Kilburn.

By Mr. MAYNARD.—That is a question of fact.

A. My memory is very uncertain and I wish you

would read Question No. 11 again.

Q. I made a mistake in saying Question No. 11. 1

mean Question No. 10. Now, do you remember?

A. I don't remember what Qestion No. 10 was; what

it was you read in regards to it.

(Question No. 10 referred to, was again read to tbe

witness.)

Q. Now, are you able to answer the question. No. 10,

Mr. Kilburn? i

A. I think invariably in my answ^er to that question,

I said, "Not to my knowledge.''

Q. And you felt that it was legitimate for you to do

so at the time, did you, Mr. Kilburn?

By Mr. BIOKFORD.—We object to that question up-

on the ground that it is immaterial whether this witness

felt that it was legitimate, and it is not proper cross-

examination.

A. Knowing no difference, certainly.

Q. And you felt that it was competent then under
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the law, for an entrjman to get two men to go there, as

witnesses, who did not know anything about it?

By Mr. BICKPORD.--We object to that question up-

on the ground that it is irrelevant and immiaterial, and

not proper cross-examination; and further it is asking

the witness with reference to a matter based upon a

question of law, which is always passed upon by the

general land office, and the fact that these final proofs

have been accepted and passed upon favorably by the

Department of the Interior and the general land office,

it is conclusive as to the sufficiency of the answers given

by the witness, if given as he states.

By Mr. MiAY:N'ARD.—The answer is, that the posi-

tion of the Government is that the testimony of the wit-

ness shows that a deliberate fraud was practiced upon

the Government in each and every case where he swore

as he admits that he did swear, having no knowledge,

and that had the Government officers at the time known

that the witnesses that were offered by the entrymen

knew nothing about it and had no conversation what-

ever w^ith the entryman in regard to the facts, as he

has testified to, that they would not have aecepted Mm
as a competent witness; that no Government official

would have accepted the proofs, and had the register or

receiver knowingly received such testimony as that,

they would have been removed from office at once, upon

the superior officers being informed of the fact, and I

inquired of this witness relative to this matter, for the
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purpose of testing his credibility and finding out whjeth-

er or not he understood the matter at the time of mak-

ing this affidavit. These gentlemen have offered this

man as a credible witness, and I am undertaking to show

that he deliberately swore to things and facts o'f his

own knowledge, when in fact he knew nothing at all

about it.

By Mr. WALSH.—^We move to strike out the state-

ment of counsel, for the reason it is argumientative.

By Mr. MAYNARD.—You will reach it soon enough.

B}^ Mr. WALSiH.—The sole question here is the pro-

duction of testimony, and we do not feel called upon at

this time to answer the arguments of counsel upon this

question at all. We simply desire to put in our objec-

tion to the introduction of this testimony, and we sim-

ply say that we will content ourselves to reply to the

counsel when the times for the argument of this case

arrives. And as to the remarks of the counsel, as to

what the land officers would or would not have done,

we deem altogether irrelevant and immaterial to this

inquiry, and we object to it going upon the record.

If the land officers desire to ascertain whether the

witnesses on the final proof of the various applicants

conicerninig the matter, and if such an inquiry had been

relevant at all, it would have been a very simple matter

to put another question to them, and ask themi if they

had talked with the applicant upon the question, the
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question being, "Do you know of any agreement or con-

tract existing,^' Each witness knowing anytliinig what-

ever about the subject, might answer with absolute

truthfulness, and the fact that he has not seen fit to in-

quire of the witness with reference to that matter, is

not even ground for suspecting any collusion or wrong*

doing or fraud upon his part, and the crossi-examination

of the witness was upon the assumption of counsel that

he commits perjury when he is asked: "Do you know

whether the applicant has directly or indirectly made

any agreement or contract with any person, by which

the title he may acquire from the G^overnment of the

United States may inure in whole or in part to the bene-

fit of any other person except himself," and he says, I

don't know of any agreement or contract. That is as

far as the cross-examination ought to go, and is as far

as it is relevant and material, and the witness should

be relieved from any annoyance or bulldozing or asper-

sions by counsel.

By the EXAMINER.—You can answer that, if you

know.

A. No, sir, I don't think it was competent for them

to get any two men, but it is competent for them to get

any two witnesses that were acquainted with the land,

and that could answer the questions intelligently; and

invariably my answer to Question No. 10, was, "Not to

my knowledge," and the land office acciepted it and 1

considered I was swearing truthfully.
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Q. But did you see the names of these persons that

took up these claims that you estimated for Mr. Gris-

wold down in the Camas Prairie district?

A. Down in the Oamas Prairie district?

Q. Yes, siir.

A. A man by the natme of Beaton, Who lived on a

pre-emption.

Q. No, I mean that afterwards were taken up under

the Stone and Timber Act.

A. A man by the name of Son Jemison, and his wife.

Q. Don't you know what her name was?

A. No, I don't remember; Jim Mize, and his wife.

Q. Was that in the Nine Mile country?

A. Down in Belmont, yes, sir.

Q. Down in the Nine Mile country?

A. Yes, sir.

Q. I misspoke myself. I mean the Nine Mile coun-

tr}^, the names of the persons. Son Jemison and his wife.

A. Yes, sir.

Q. James Mize and his wife? A. Yes, sir.

Q. Well, that is four.

A. Thomas Roll and his daughter, Mrs. William

Eddy, and there was Herbert Eddy and his wife, and a

man by the name of Yarger, and the other man, I have

forgotten his name.

Q. All of these people made entries under the Stone

and Timber Act? A. I presume they did.

Q. Didn't you appear as a witness for them?

A. I guess I did.
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Q. Didn't you also appear as a witness for Mrs.

West? A. Yes, sir.

Q. And also for Mrs. Lizzie T. Catlin?

A. Yes, sir.

Q. And John G. Hendricks?

A. I don't remember whether I was a witness for

Hendricks or not.

Q. Did you know him at all?

A. I am not personally acquainted with him. I

think I saw that man in Helena a couple or three weeks

ago, and he introduced himself to me. I think it was

John G. Hendricks. I wouldn't be positive about it; I

wouldn't know the man now, I believe, although I re-

member that man being on the stand in Helena a few

weeks ago. His name is Hendrick, I suppose; I would-

n't know^ him, though, if I saw him.

Q. That is all you know about him?

A. That is all I know about him, yes, sir.

Q. And whether or not you were a witness for him,

you don't remember.

A. I don't remember, no, sir.

Q. Weren't you also a witness for John B. Reeve, at

the time of his making final proof?

A. I don't think I was.

Q. And you had nothing to do with locating him?

A. No, sir, I did not.

Q. Nor anything to do with locating his family?

A. Well, there was one of the family, I believe, that

I showed a timber claim to, or a piece of vacant land,
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up m the Clearwater; it was in March, 1889—or 1899,

rather. I am not positive on that matter, but it seems

to me I did.

Q. Who was that?

A. Well, it was Mrs. Ehle.

Q. Mrs. Albert Ehle? A. Yes, sir.

Q. You are sure of that?

A. I say I think so; I am not absolutely sure of it.

I was up there in that country, and I was up at the

Clearwater the same time. I fenow that she spoke to me

about (getting a homestead or a piece of Government

land; I am not positive about that at all.

Q. Who were you in the employ of them?

A. E. R. Kilburn.

Q. E. R. Kilburn, did you say? A. Yes, sir.

Q. When was that?

A. That was in March, 1899.

Q. But you say you were not a witness for John B.

Reeve?

A. I don't remember of ever being a witness for

John B. Reeve.

Q. And know nothing about his location or anything

about it?

A. Well, I was acquainted with his land, but I don't

think I was a witness for them claims. My name might

have been in the publication, but I don't think that I

was a witness at the land office. I don't think they

used me—that they called nie at the land office.
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Q. I wish you would refresh your recollection on

that subject, Mr. Kilburn. A. You say so.

Q. You was or was not a witness for John Bi. Keeve,

and knew nothing about it?

A. Well, if I wa« to answer either way, I would say

no, that I wasn't called as a witness, but my name was

used in the advertisement.

Q. You think that your name was used in the adver-

tisement?

A. Yes, sir, I think so ; I think it was.

Q. Well, what did you mean a moment agio when you

said you didn't know anything about his location?

A. I never said that; I said I was acquainted with

the land that he had taken up.

Q. And that was all?

A, Yes, sir, that I was acquainted with all the land

in that country, and that I could have been an intelli-

gent witness if 1 had been called.

Q. But you had no conversation with Reeve, at all?

A. I did not, no, sir.

Q. And HendriliSi, you have a recollection of meeting

him on the streets of Helena, and his coming up to you

and introducing himself?

A. W^ell, he spoke to me; I think that is his name.

Q. And that is the time that he appeared as a wit-

ness in the case? A. At Helena.

Q. And you were a witness there?

A. No, sir.
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Q. You were there on attendance upon the hearing,

weren't you? A. Yes, sir.

Q. Are you prepared also to swear that you didn't

appear as a witness for him?

A. No, sir, I am not; if they called me as a witness,

or sent me down there as a witness for him, I could be

a witness for the proving up on his claim, as far as re-

gards the character of the land and the conditions

thereon, I could have answ^ered those questions.

Q. That you have already explained, Mr. Kilburn?

A. Yes, sir.

Q. Without, having had any talk with the wit-

nesses?

A. Not with the witnesses, no, sir.

Q. No, but with the entrynaen? A. Yes, sir.

Q,. Now, in this case, too, at page 891, of Volume 2,

of the record, which is as follows: "On September 5th,

1899, John G. Hendrix made timber and stone sworn

quarter, and the west half of the southwest quarter, of

section 32, in township 14 north, of range 15 west.!

Notice was published in the "Missoulian," and Albert

Jemison, O. L. Griswold, Jacob F. Jemison and E. R.

Kilburn were named as witnesses. On November 10th,

1899, final proof was taken before me, and E. R. Kilburn

and Albert Jemison appeared as witnesses, and on the

same date final certificate and receipt were issued."

By Mr. BIOKFORID.—We now move to strike out the

statement of counsel, for the reason that it not a ques-

tion propounded to the witness.
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By Mr. MAYNAED.—I am reading from the record in'

this case, page 891, of Volume 2, wherein it appears that

Mr. Kilburn appeared as a witness in the case of John

G. Hendryx.

By Mr. BICIKFOKID.—We now move to strike out the>

further statement of counsel, for the reason that the

testimony has already been given, and because it is a

mere repetition of the testimony given by the witnesses,

and already appears in the record and is before the

Court.

By Mr. MAYNARD.—^I have no desire whatever to go

over the ground again, or the admission miade by the

witness, for it appears from the testimony of the wit-

ness that he appeared as a witness in a number of cases,

and he swore, in answer to question No. 10, in the way

that he admits that he swore, without having any

knowledge with reference to the matter.

By Mr. WALSH.—^We move to strike out the state

ment of counsel for the reason that it is not a question

X>ropounded to the witness, but a mere deduction of

counsel from the testimony.

By Mr. MAYNARD.—And with that understanding,

I will not take up the time to go over each of these cases.

By Mr. WALSH.—^We now renew the motion already

made, to strike out the statement of counsel.

By Mr. MAYNARD.—From that I infer that counsel
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desires to have me interroigate the witness as to each

of the cases in which he was a witness.

Byi Mr. WALSIH.—We now renew the motion already

ratade, to strike out the statement of counsel.

Q. Can you name a single one of the cases where yon

were a witness on the part of any of these—^for any of

these entrymen or entrywo'men, where y^u had any

conversation at all in regard to the su(bjecrt matter

about which you testified?

A. * I was a witness for my wife. I talked to my wife.

1 don't know what conversation we had, but outside of

that, I had no talk with these parties. I didn't have any

conversation with them whatever.

)Q. Very well; now, then, you said you did have a

conversation with your wife in regard to the matter?

A. I did not—you didn't say in regard to the matter,

did you? You asked me if I had any conversation with

any of these people, these entrymen or entrywomen,

prior to being a witnesis. '

Q. Yes, sir?

A. I certainly saw my wife, and talked to my wife;

and the other people; I had no conversation with them,

good, bad or indifferent.

Q. Now, I am calling your attention to your wife's*

claim? A. Yes, sir.

Q. You knew of your wife making a claim under the

Stone and Timber Act, didn't you? A.' Yes, sir.

Q. That entry was made during the time you were

woriiing for Mr. Griswold, wasn^t it? A. Yes, sir.
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Q. And the land wias subsequently sold by her to

Mr. Oobiban? A. It was; yes, sir.

Q,. And you attended to all of the business—to the

location of the claim, the publication of the notices,

and aittending before the land oflSjce, did you not?

A. Yes, sir.

Q. And attended to the business of selling the land

to Mr. Oobban, didn't you?

A. I advised my wife after she had made final proof,

what to do with the land.

|Q,. And that advice was to sell to Mr. Cobban, wasn't

it? A. No, sir; it was not.

,Q. What was the advice which you gave to her?

A. On account of my wife ibeing quite a ways from

Missoula, and Mr. Oobban was selling and buying timber

lands, I told her it would be better for her to make out

her deed and deliver it over to Mr. Oo^bban, to sell the

land for her; and in case he could make a sale of th0

land, then the deed would be all ready. That was my
advice to her prior toi her going to her home at Camas

Prairie, where she was stopping at the time.

Q. And at the time she made her final proof?

A. Yes, sir.

Q. At the time that your wife made final proof at

Missoula, in Missoula^—^the deed was drtalw^n up?

A. Yes, sir.

Q. And she executed the deed in favor of Mr. Co'b-

ban, as grantee, and delivered it to him?

A. Yes, sir.
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Q. Now, you say that she did that under your ad-

vice, and that the deed was delivered to him to sell, and

he wasn't to own it?

By Mr. BIOKPORD.—We object to the question upon

the ground that it is not in accordance with the testi-

mony given by the witness, the question being at the

time when the final proof was made, she made out a

deed to Cobban, etc.

By Mr. MAYNABD.—Well, the testimony of the wit-

ness is that after the time when the final proof was

made he so advised his wife.

A. Yes, sir.

Q,. You w'as not in Missoula at the time, were you?

A. What time?

Q. At the time of the execution of the conveyance.

A. I was there; certainly I was there.

iQ. Oh, you were there, were you?

A. Yes, sir; I was.

Q. So Mrs. Kilburn wasn't acting independently,

then, by any misconception of the instructions you had

given her before leaving home? A. No, sir.

Q. You were right there on the ground, were you?

A. I was down in Missoula, yes, sir.

Q. And being on the ground, you knew that she wa«

executing this deed? A. After she had proved up.

Q. On the same day?

A. Yes, sir; because she went home the next morn-

ing.
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Q. And who delivered the deed to Mr. Cobban?

A. (She turned it over to Mr. Cobban to put it into*

his hands for the sale of the land, as a real estate agent.

Q. But with no understanding on your part that

when she executed this deed—^your wife executed this

deed and delivered it over to him, and he was named

as grantee, without you selling it over to him?.

A. Putting her in a position that she wouldn't have

to make an extra trip to sign it, if he did havei a chance

to sell it.

Q. Didn't you understand that when the deed pur-

ported in terms to convey to Mr. Cobban, that you were

conveying to him?

A. Yes, sir. Futhermore then I had a stone and

timber claim on the Blaekfoot river, and I sold it tof

Messrs. McLauirin and McKinnon, of Wisconsin; sold

it IJo themJ on the way to Drummond. I went home, and

immediately that day sold to these peo'ple, without any

guarantee or anything, and I finally received my money

for that claim.

Q. Now, you are volunteering a statement, volun-

teering to give me some information as to what you did.

A. As to howi I done business.

Q. 'Some seven or eight years before?

A. Yes, how I done business.

Q. Yes, how you did business some seven or eight or

nine years ago? A. About six years before.

By Mr. MAYNARiD.r-^I did not call for that, Mr. Kil-



4946 The United States of America

(Testimony of Ernest R. Kilburn.)

burn. I move to strfike out the statement of the wit-

ness as to the claim that he sold to the Wisconsin par-

ties six or seven years before.

I aim not interested in your dealings with those jyar-

ties, or what you did before you becanae of age.

Q. I am inquiring! what you finally did about the

deed which you say you gave to Mr. Oobban for your

wife's claim?

By Mr. WALSIH.—^We move to strike out the state-

ment of counsel as not being a question, and as having

been gone over before, and as being entirely super-

fluous.

Q. Now, do you wish to be understood, when this

deed was so drawn up on that day, in which Mr. Oobban

was named as grantee, and your wife was named as

the grantor, and delivered to him, that that was or was

not a sale to him?

A. Well, you can call that al sale, if you want to

There was no agreement made about the price that was

to be paid to my wife. Mr. Oobban was to sell the land

and get as good a price as possible for it.

Q. Wasii^t he to buy it himself?

A. He didn't say anything about buying it; he was

going toi make a sale of some timber lands, ami he said

he could handle it; and we turned it over to him to

handle it for us.

Q. Well, howl could he handle it for you when the

title was in him? A. Couldn't he sell it?
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Q. Well, didn't he own it, didn't he have the deed,

in his own name?

A. Well, he could. Well, he did, and paid my wife.

the money he got, paid us out of the money he got for

it, if he wanted to—if he wanted to so dispose of it.

We trusted to Ms honesty.

iQ. Well, Mr. Kilburn, When that deed was handed;

over to Mr. Oobban and you left the office, and youp

vvife went home the next day, did you think that you

owned the land, or that your wife owned the land?

By Mr. WiALSlH.—^We object to the question upon the

ground that it is not proper cross-examinfation, and it

is utterly irrelevant and immaterial, and makes no

difference what he did with the deed, and the counsel

has no right to ask the witness anything about that

matter. When he gives the facts of the case, and he

tells the conversation with Mr. Colbban, that ends thei

quarrel; it is utterly irrelevant and imm'aterial what

was said at the time the deed was turned over to Mr

Cobban.

Q. Answer the question, please, Mr. Kilburn.

A. Why, certainly not. We had turned it over to

Mr. Cobban, and, as I said before, trusted to his honesty

whether he would sell the land and pay us the money

and keep the deed. He could do as he pleased about

that:

Q. Well, then, you understood that Mr. Cobban was»

the owner of the land.
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By Mr. WALSlH.—^We object to the question for the

reason that it is irrelevant and immaterial, and makes

no difference what the witness understood, and when

he gives the facts and the circumstances and tells the

conversation had with Mr. Cobban, that settles the

matter. And further, does not make any difference

what occurred between them, and we further object on

the ground that the question calls for a legal conclusion,

from the witness, and not for a fact, and the witness is

not a lawyer, and is not competent to give a legal

opinion, and even if he was, it would not be competent

testimony.

A. Yes, sir; I suppose that was it; we deeded it to

him.

By the EXAMINER.—^^^^e will now take a recess un-

til two o'clock P. M.

ERNEST R. KILBURN, recalled for further cross-

examination.

(By Mr. MAYiNARD.)

Q. Since the noon recess, Mr. Kilburn, have you had

occasion to examine the testimony of Mrs. Kilburn?

A. No, sir.

Q. You have read it over since you have been here,

have you not? A. No, sir.

Q. You have not seen it since you heard her testify?

A. No, sir.

Q. Were you present when she did testify?

A. Yes, sir.
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Q. After your wife went home the next morning,

^v here did you go, after the deed was delivered to Cob-

ban? A. I stayed in Missoula.

Q. Working for Oobban? A. Yes, sir.

Q. That is the time you were working on the Orchard

Home Addition, were you not?

A. That was before we went to work at Orchard

Home; I think probably I had occasion to drive out there

at that time, but we had not commenced any operations

out there. Mr. Oobban was ready to sell lots out there^

five acre tracts.

Q. And he was preparing for that, and you were

working for him?

A. Yes, I was working for him.

Q. Now, when you left this deed with Cobban, as you

have testified, and your wife went home and you stayed

there, there was nothing said by him about how much

he would pay for the land?

A. Mr. Oobban was not at home at the time that I

left the deed in his office; I had the deed executed and

turned over to Mr. Pound. I think he was in charge of

the cash affairs and the like of that, and the confidential

man in the office.

Q. How long had Mr. Cobban been away from home?

A. I don't know how many days he had been away;

he was away frequently.

Q,. You don't know how many days he had been

away at that time from home?



4950 The United States of America

(Testimony of Ernest R. Kilburn.)

A. No, sir, I do not.

Q. How many days was it after the leaving of the

deed before he returned?

A. Well, it might possibly have been a week or ten

days before I seen Mr. Oobban again.

Q. Have you any distinct recollection as to when it

was that you saw him after leaving that deed?

A. Yes, sir, I can name a date.

Q. Well, name it?

A. I saw him on the 25th day of December—well,

the 25th was Christmas; it would be the 26th day of

December.

Q. And that was the first time that you saw him af-

ter the delivery of the deed?

A. That is the first time that I am positive of, that

I can fix a date.

Q. And how much time had intervened?

A. Well, I don't know; I forget the date of the

final proof. If that was the 18th of December, it

would have been eight days.

Q. Did you have any talk with him in regard to this

deed?

A. Yes, he told me he could handle the claim.

Q. That was the first time you ever had any talk

with him about it?

A. Yes, sir, that was the first time.

Q. And you told him that your wife had some six or

seven days before that executed a deed to him and it
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had been delivered over to his agent, Major Pound, and

wanted to know if he would handle it for you, is that

what you said?

Mr. BIOKF'OED.—iWe object to counsel manufactur-

ing a conversation between the witness and Mr. Cob-

ban.

A. Well, the conversation might have been some-

thing like that; I don't know if it was word for word like

that.

Q. Well, the substance of it, I mean?

A'. The substance of it was that I asked Mr. Cobban

if he could handle the timber claim for my wife and

he said he could; he said he could pay |750 for it.

Q. Is that the sum that he did pay?

A. I believe it was; probably |775; somewhere along

there, f750 to |775, as near as I can recollect.

Q. Do you know how much the land cost you?

A. Pour hundred and twenty-two dollars or four

hundred and twenty-one dollars, something along there.

Q. And the profit would be how i^^^eh**

A. I will have to get my book aiid figure it up.

Q. I thought you were such a good mathematician

that you could do that in your head?

A. Somewhere in the neighborhood of |S00.

Q. What was the $421 or |422; what were those

items?

A. Well, there was .f4i0'0 paid into the land office,

f2.50 an acre^ and there was the publication, |10, and
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there was flO land office fees, and there was one dollar

added there, I don't know what it is for, for the testi-

mony or something, making it probably $421.

Q. That is the folios?

A. Well, I don't know what the one dollar is for;

I never asked.

Q. That was all the items?

A. That was all.

Q. Where does the flO that was paid to Mr. Gris-

wold, that was paid to Mr. Griswold come in?

A. I never paid him flO as I know of, and I don't

know whether my wife ever did or not; if she did I did

not know anything abont it.

Q. You never heard anything about that?

A. I did not.

Q. This is the first time that you ever heard about

that?

A. This is the first time I ever heard of it, yes, sir.

Q. On page 2157 of volume IV of the record, I read

from the testimony of your wife: "I paid the expenses,

all of it for proving up. Q. How much was that?

A. Something between |400 and $450, I think. Q.

Who did you pay the expenses to? A. I paid the land

office |40O, Mr. Griswold |10, I think, and fl2 for ad-

vertising, and I don't know just how much more there

was. Q. And you paid the money into the land of-

fice? A. Yes, sir. Q. And how did you happen to

pay Mr. Griswold this |10? A. Witness fees, I sup-

pose; that is what they charged." Is that true or false?
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Mr. WALSH.—^We object to that method of examin-

ing this witness as not proper cross-examination; it

does not necessarily follow that it is either true or false.

A. I presume that my wife thought she was right in

that matter; she is out flO there of the $421; that flO

for land offices fees, I suppose she didn't know any-

thing about, and I suppose she thought it was paid to

Griswold. She did not ask me anything about what

it was paid for or why it was charged, and I suppose

she ran off with the idea that that was the witness fees.

I heard her when she made that remark on the wit-

ness stand.

Q. If she was mistaken, why didn't you call her

attention to it at the time?

A. Well, I didn't suppose it made any particular

difference whether that flO went to Griswold or to the

land office as far as she was concerned about it.

Q. How much did you figure that profit?

A. Two hundred and twenty-one dollars, I think.

Q. When did you get this f221?

A. From where? i

Q. Ftom Mr. Cobban? A. What for?

Q. For the profit that you say you obtained on the

sale of your wife's piece of land?

A. Oh, that is what you mean. I guess it was more

than f2'21, but anyway, whatever the amount was, my

wife drew the money and she bought some land on the

Rattlesnake from Mr. Fraser.



4954 The United States of America

(Testimony of Ernest R. Kilburn.)

Q. Ttiat is the amount that you figured, wasn't it?

A. No, it was f250 or $275, somewhere near that.

Q. Well, f250, or whatever it was that you figured

there?

A. Yes. I knew her to make a trade for two lots

near her house on the Rattlesnake from a man by the

name of Fraser, that she bought this real estate from,

and she paid him |i200; when I went home she said she

gave him an order on Mr. Cobban for the money and Mr.

Cobban honored the order.

Q. For |200?

A. For that purchase, yes, sir.

Q. That was for a lot on the Rattlesnake?

A. Yes, sir.

Q. Where is that lot?

A. It is in Block 1, Park Addition.

Q. When was that done?

A. I think in July, 1900.

Q. When was the |50 or |i75 that was left paid?

A. Well, my wife, when she wanted some money, she

went down there and drew it; I did not keep track of

it.

Q. So that she got the lost and it was figured in at

$200, and the fi50 or f75, w^hatever it was, in cash?

A. I don't know how she got it; she got it in cash

or something; she spent it anyway.

Q. Can you give any reason for her delay for six

months after the delivery of the deed before she got
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this money from Mr. Cobban by giving an order on him

for the price of this lot?

A. Not any more than she did not need the money,

and she just left it there.

Q. Did you know a man by the name of Oampbell

that was connected in some way with the Blackfoot

Milling Company at Placid Lake?

A. I have heard of the man, yes, sir.

'Q. Have you seen him?

A. I have met him, yes.

Q. So when you say that you have heard of him you

mean by that you desire to be understood that you

know him?

A. I have met him and talked to him, yes, but I am

not personally acquainted with him at all.

Q. Where is he now? A. I don't know.

Q. Do you remember the circumstance of having

a conversation w^ith Mr. Griswoldl at the Florence

Hotel in Missoula in regard to a letter that he wrote

to Senator Clark?

Mr. BICKFORD.—^Objected to as not proper cross-

examination; this is directed to no part of the testi-

mony brought out in the examination in chief.

A. I remember of a letter; I don't know whether

CampbelFs name was signed to it or not; I don't know

as I ever seen the letter. Mr. McLaughlin told me that

he received a letter that had been sent to Senator

Clark.



4956 The United. States of America

(Testimony of Ernest R. Kilburn.)

Q. Where was that?

A. Mr. McLaughlin told me in Missoula.

Q. Mr. McLaughlin told you that Mr. Campbell had

made charges in his letter to the defendant in this case,

Senator Clark, against you and Mr. Griswold, did he

not?

Mr. BICKFOED.—The same objection to this.

A. Yes, sir, and Mr. Campbell furthermore proved

himself to be a blackmailer.

Q. In that charge?

A. In various other charges.

Q. The substance of the charge was that this black-

mailer, Campbell, made against Griswold and yourself

as McLaughlin, Clark's agent, told you, was that in

your descriptions and locations you were palming off

inferior stuff on Senator Clark?

Mr. WALSH.—^Objected to as not proper cross-exam-

ination. You need not mind answering that, Mr. Kil-

burn. There has got to be a limit to this thing some-

where.

The EXAMINEiR.—You can answer.

Q. The Examiner says you can answer.

Mr. BICKFORD.—If you see fit.

A. I decline to answer the question.

Q. For what reason?

Mr. WALSH.—You need not answer that, either.

The WiITNElSS.—I do not answer.
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Mr. MAYNABD.—We insist upon an answer.

Mr. WALSH.—We insist that this is beyond the rea*

sonable limit of cross-examination.

Mr. MAYIJ^AED.—Let me refresh the Examiner's

recollection in regard to the matter unless you have it

in mind?

The EXAMINEE.—I had just as soon hear you al-

though I think I remember it very plainly.

Mr. MAYNARD.—I suppose you recall the testimony

of McLaughlin and Griswold on the subject?

Mr. WALSH.—This is no part of the cross-examina-

tion of this witness concerning any matter that he has

testified to. If counsel desires to make this man his

witness on this subject, he should have put him on the

stand in his part of the case.

Mr. MAYNARD.—It is clearly competent for me

when the man is on the stand to call his attention to

the subject.

Mr. WALSH.—It does not throw any light on any-

thing the man has testified to. In what way does it

bear on what he has said?

Mr. MAYNARD.—Bearing on his credibility, and on

the issue involved in this case.

Mr. WALSH.—How does it affect his credibilitv that

somebody has charged him with doing things?
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Tlie EiXAMINER—In my view, I do not think T

would be willing to certify the question as material or

relevant or a proper subject of cross-examination; that

is really the objection to it.

Q. Now, then, I will ask you again, so that you ma}'

understand it thoroughly, in all the facts that you now

have testified to and all the circumstances that you

have narrated, in the light of what you have testified

to on your direct and cross-examination, are you now

prepared to swear that you did not know that these

entries were being made and the lands being turned

over to Mr. Cobban at that time; didn't you know that?

A. I knew that Mr. Cobban was buying timber lands

after the final proof was made and I also knew that he

was making loans to parties to prove up on lands.

Q. You knew that? A. Yes, sir.

Q. How soon after final proofs were made did you

know of Mr. Cobban buying these lands?

A. As soon as he had a right to buy them.

Q. That would be immediately thereafter?

A. I expect a man, after he gets his final receipt and

pays for his land, it is his, and he has a perfect right to

barter it, trade or offer it for sale.

Q. You have heard that from a good many sources,

have you not, during that season?

A. I don't know as I have heard it but I asked au-

thority on the question.

Q. Not on this legal question, not this last one, but

I mean you heard a good many times during the season
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about which you have now testified as to what Mr.

Cobban was doing?

A. Why, I knew Mr. Cobban was buying timber

lands, yes, sir.

Q. You knew it at the time that these entries were

made upon the land, did you not?

A. Well, I supposed the people knew that there was

a market for their land or else they would not take it

up very likely; there were other purchasers in the field

besides Mr. Cobban.

Q. Did you have any talk with any of these peo-

ple that you associated with in the way of making lo-

cations and going out with them to see the land, and at

the time of their filing and at the time of their making

their final proof as to what they w^ere going to do with

their land?

A. No, sir, I never had no talk or conversation with

them in regard to their business, what they were going

to do with them. My business was to locate them and to

see that they was properly located and were shown the

land so that they would be able to answer questions

and prove up on it, such as the Government requires,

Q. Did you furnish these people that you located

with the descriptions?

A. Well, I think that I wrote the descriptions of

those claims that I examined for this man Jemison.

Jemison told me he was getting fliO apiece for locat-

ing those claims or thoise locators, and after making

the examination 1 took a slip of paper and wrote down
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the northeast quarter and the southeast quarter or

whatever it was, wrote it down on a slip of paper. I

would not locate anyibody on a piece of land unless' I

gave him' a description of the land that I located him

on. I
i

Qi. And you gave it to these entrymen and entry-

women? ! . :

'

A. I don't rememiber giving them; I gave it to Mr.

Jemison; h^e was the man that they were paying to

locate them.

Q. You wrote out a description and handed it to

Mr. Jemison? A. Yes, sir.

Q. And he did the rest?

A. He did the rest.

Q. And during all of this season when you were

with these people, there w^as nothing said by any of

them' to you asi to what they were going to do with the

land after they had made final proof?

A. In the first place it would not be quite gentle-

manly for me to pry into those people's business, what

(hey were going to do with the land, and in the next

place I was not hired to do that; I was not sent out

there for that purpose. I attended to my business and

located the people and saw that they were properly

located, and it was their business to look after their

own affairs and my business to look after mine.

Q. In other words, it was no part of your hiring to

ask questions? A. No, sir.

Q. And without asking ai^y questions during all of
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these months and conversations with Griswold and

Jemison and Cblbban, it did not come to you in any way

^vhat was going on?

A. Mr. Cobban charged me particularly that never

to make any bargain or trade with anybody for the

purchase of their timber land until after they had a

title to it. He emphatically impressed that on my mind

that I should not miake any bargain or trade

.

Q. When was that?

A. After I became acquainted with Mr. Cobban.

Q. Can you state it any more definitely than that?

A. I cannot state the exact day and date.

Q. But it was while you were working for Mr. Gris-

wold?

A. Yes, sir, it was wihile I was working for Mr.

Griswold.

Q. Now, if you were worldng for Mr. Griswold for

?5 a day, and your acquaintance with Mr. Cobban was

the amount and degree that you have stated, and the

facts are as you have stated, how did it come that Mr.

Coibban went to you, a workman of Mr. Griswold's, and

charged you with the fact that in your dealings with

these people you must be careful not to make any ar-

langements with them about selling to him; how did

that happen?

A. Well, I presume Mr. Cobban thought I was locat-

ing peoiple, and he came there and in our talk about

taking people out^—^there was people every day when I

would be in Missoula would follow me around and want
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to know if I couldn't get them a timber claim, and very

likely Mr. Coibban thought probably I wonld be up and

tell them what they could do with it, where they could

sell their claim or they could do this or that, and he

charged me that I should not make any trade. Further

than that, I think the first that caused Mr. Cobban

to talk that way to me was from parties that had claims

and had not proven up on them in other localities in the

State of Montana, that came to me and wanted to

kn(ow if I could sell their claimis, and I told Mr. Cob-

ban that such parties had claims for sale. He wanted

to know if they had made their final proof and I said

1 thought not, and he said, if they have not made their

final proof you don't want to do any business with

them at all.

Q. You say he thought you might tell them what

they could do?

A. Well, he may have thought I would have said:

"I can sell your claim or if you will take up a claim I

can sell it for you," and when I went and made a prop-

osition! to buy these claims from parties that had not

proven up, he told me that.

Q. Who were they?

A. They were strangers to me; they knew me by

reputation and knew what I was doinig; they would

come and get somebody to introduce them to me.

Q. And what did they want?

A. They wanted to sell their tim^ber claims.

Q. How many of such people came to you?
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A. Well, there were several people; I don't know a

8

I kept count of them, but I know of several instances.

Q. That is before they proved up? A. Yes.

Q, And they wanted to give you a certain amount

of money if you would sell it for themi, didn't they?

A. No, sir, they did not.

Q. Now, how did it hiappen that these people, when

you were working for Griswold, happened to know so

well what you were doing, that several of them came

to you and wanted to* sell their claims?

A. I am quite well known in Missoula; I have made

it my home off and on, and my trading place for the

last seventeen or eighteen years.

Q. And by that same token your business was well

known if they came to you for the purpose you liave

named?

A. As a ]ogg!in]g eointractor I have employed lots

of men to work in the woods. A man would come and

work for me a week anid go away, and I would not re-

miemiber them, but they remembered me, and very

likely the conversation would be in other camps tliat

Kilburn was estimating timber and buying timber, and

If they had a claim they would naturally think probably

I could sell their claim for them.

Qi. Qiuite a number of them came and wanted you to

get claimis for them?

A. Yes, sir, I have people ask me every day in ^lis-

so'ula if I could not find them a timber claim.

Q'. Isn't it a fact that people came to you under the
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circumstances that you now have claimed because it

was known throughout that entire Blackfoot country

just exactly what Mr. Grlswold and his agents and em-

ployees, namely, yourself and Mr. Jemison, w^ere doing,

and that you had caused it to be known, that you were

hiring men and women! for flOO to enter lands and

sell them to Mr. Coibbain for that amount, they getting

their expenses paid?

A. I don't believe that there is one person in the

State of Montana, who located a tim'ber claim for $100

and agTeed to sell it to Mr. Cobban, by Mir. Cobban's

orders.

Q. It was all accident, then, that on the same day

that they proved up that time and time again they did

sell the lands that they entered and proved up on to

Mr. Cobban for flOO and expenses?

Mr. WALSH.—^We object to this. It appears to be

nothing else than an argument of this case by counsel

on the one side and witness on the other. There is no

facts called for, and the matter is not proper cross-ex-

amination.

A. I know of one instance where the man making the

proof claimed that the interest was too high that t]iey

w^anted on the mortgage, and he offered to sell it the

same day, and they got to an agreement and the trans-

action was closed.

Q. Wihat case was that?

A. I don't remember the name.

(J. Do you remember the description of the land?
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A. Nio, sir, I don't.

Q. And neither remenubering the name not the de-

scription, do you remember anything about it?

A. No, sir, nothing more than that.

Q. Do you know of any case coming to your personal

knowledge in which any man gave Mr. Cobban a mort-

gage under these stone and timber entries?

A. I don't know of any, no.

Q;. Or a single case where they gave a note?

A. I wasi not on the inside of the business enough

to know that.

Q. So that when you state that you knew that he

was loaning money, you knew nothing about it, on

these claims?

A. Only just what I heard them saying, that they

could borrow money.

Q. Did you meet the Dodds up there?

A. I have seen the Dodds, yes, sir.

Q. And the Jemisons? . A. Yes, sir.

Q. You know of them? A. Yes, sir.

Qi. And you never heard from them or any of them

aniything about this matter?

A. No, sir, I never talked to them about it at all.

Redirect Examination.

(By Mr. BIOKFORiD.)

Q. You were asked on cross-exaiminatioin, Mr. Kil-

burn, about the length of time that you worked for Mr.

Coibban? How long did you say it was?
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A. I worked for Mr. Co'lyban off and on in tlie luontii

of December, and then on the 1st day of December,

1900, I entered his employ for one year.

Q. At the time when you went to work for M'r. Cob-

ban, had the suit of M\r. Griswold against Mr. Cobban

been commenced? A. No, sir.

Q. Was it in contemplation that you know of?

A. No, sir.

Q. When was that action commenced?

A. It was late in the fall of 1900.

Q. Then you had worked for Mr. Cobban long b-efore

the comanencement of that action? A. Yes, sir.

Q. And you continued to work for Mr. Cobban for a

year or a year and a half?

A. I stayed in his employ until July, 1901.

Q. What would you say then, with reference to

your hiring by Mr. Cobban or your employment by him

having any relation to the suit betw^een Coibbaii and

Grisiwold or the United States against Clark?

Mr. MiAYNAiRD.—Objected to as leading.

A. Nothing whatever.

Q. You testified also about oecasionally seeing pub-

lications of notice of final proof in tlie different papers.

Did you make it a habit to read those notices of final

proof?

Mr. MAYNARiD.—^Qibjected to as leading.

A. No, I never made a habit of reading them.

Q. Would you glance over them to see if you would

be called to act upon as a witness in the cases?
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Mr. MAYNARD.—The same objection.

A. I would, yes, sir.

Q. And you say you got your pay as a witness from

Griswold wlien you did go to make final proof?

A. Yes, sir.

Q. Nbw, as to the testimony which is given by a

witness at the time of final proof, I will ask you to

state what the principal knowledge is which is requisite

for a witness to have when he becomes a witness on

final proof in a timiber and stone entry.

Mr. MAYNARiB.—^Objeicted to for the reason that it

is calling for a conclusion of law and the witness is

not comlpetent to express an opinion on that subject.

A. He is supposed to be acquainted with the land,

to know that there is no improvements on it, and also

the charaicter of the timber and the location of it.

Qi. I will ask you to state if ever, at any time while

you were a witness in any of these cases, you ever gave

testimiony wiMch you knew or thouglit was false?

Mir. MAYNARID.—I object to that question as lea&-

ing, and as not proper re-examination.

A. I certainly did not.

iQ. Now, as I understand it, you were a witness in

the case of Lizzie T. Catlin? A. Yes, sir.

Q. And also a witness in the case of Miss Wright?

A. Yes, sir.

Q. You gave your testimony in those cases in aceor^

dance with the facts as you knew them, did you not?
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A. Yes, sir.

Mr. MAYG^ARID.—We object the cpiestion as leading

and m'ove to strike out the question and tlie a^iswer to

it.

Q. You were also a AAitness for jiour wife on lier final

proof? A. Yes, sir.

Q. What did you know concerning her having made

a bargain or contract or agreement with reference to

the is/ale of her land after she had made final proof?

A. The same day, after she had made final proof, 1

asked her if she wanted to sell her land and she said she

Would likie to.

Q. Did you know anything about her having made an

agreement prior to her final proof to make a sale of the

land? A. No, sir, she did not.

Q. SIhe did not make any prior agreement?

A'. No, sir.

Q. And you knew that at the time when you were a

witness for her, did you? A. Yes, sir.

Q. Now, you have testified! on your crosis-examina-

tion wi^th reference to f275 or thereabouts that was

paid by Mr. Cobban to your wife. As a matter of fact,

what was the consideration that was paid by Mr. Ootbban

to your wife for this landJ?

Mr. MAYNARiD.—Objected to, because the witness

has already.

A. The whole price, I stated was f750. I am not

exactly positive aibout that; I might be |100 out of the
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waiy there, because I have never refreshed mj memory

on that matter, but it seems to me that was the price.

Q. f750?

A. Yesi, sir. It might have been $650; I might be

|10O out of the way there.

Q. Did your wife borrow any money from Mr, <3(A)-

ban to miake her final proof?

A. No, sir, she did not.

Q. Then in paying for the land she was paid the

whole consideration, and not a part of the considera-

tion.

A. She was, at various times.

Q. And what did that amount to in all?

A. Well, as I said before, either $650 or|T50, I don't

remember which.

Q;. Now, with reference to the question asked you

by counsel as to why you did not correct your wife's tes-

timony when she testified that she had paid |10' to^ Gris-

wold, did you feel at liberty to interrupt the proreedings

of this court for the purpose of correcting your wife's

testimony when she was on the witness-stand?

Mr MAYNARD.—Objected to as leading.

A. I supposed at the time that it would not be allowed

for me to prompt my wife.

Q. Was that the reason you did not do it?

A. Yes, that was the reason. And I would like to

state furthermore, that she got in the amount that she

actually paid out there, and there was |10 land office fees
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that she thought was paid for witness fees, and that is how

she came to make the error.

Recross-examination.

(By Mr. MAYNAED.)

Q. Mr. Kilburn, you say, now, the reason why, when

you noticed that your Avife had made a mistake, that you

did not interrupt her at the time was you did not feel that

it was proper to interruxit a witness on the stand. Now,

didn't you know that your wife had to wait a day for that

testimony to be written out by the stenographer, and that

she did wait for that time before it was, in a condition for

her to sign? A. I believe she did.

Q. Very well. So, that there was almost a day inter-

vened after she left the stand before she signed it. Xow,

why didn't you call her attention to it that day before she

signed it?

A. Well, I forgot about it, as I did not think it made

very much difference whether that |10, if it was misplaced

there, she accounted for the amount of money that she

paid over that day.

Q. So, you would just as leave have your wife swear

to osomething that was not true as not, then?

Mr. WALSH.—We object to that as not a proper ques-

tion to put to this witness ; he has not said an^^thing of that

kind, and there is nothing that he has said that would jus-

tify such a statement.

Q. You knew when your wife filed on the land, did you

not? A. I knew at the time, yes, sir.
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Q. You knew at the time when she went up to look

over the land? A. Yes, sir.

Q. And you knew for sixty days that elapsed between

the final and the final proof, did you not?

A. I know there ^^ as seventy days elapsed.

Q. Now, then, you were w^ith her at the time she went

and located on the land, and you Avere with her at the time

she filed, and you were with her seventy days thereafter,

and when she proved up, and now you say after she had

proved up, you then said, "Wouldn^t you like to sell tliis

land?" and she said she would?

A. Yesi, I would like to correct that statement

—

Qi. Now, then

—

Mr. WALSH.—Wait a minute, let the witness answer.

The WITNESS.—^He said in his question that I was

with her seventy days. I don't know—I might have met

my wife once in that seventy days ; I was ar\\ ay from home

all the time.

Q. You were away from home after she went on the

land, but you were with her then? A. Yes.

Q. And you were with her at the time she filed on it?

A. Yes.

Q. Now, then, in all the time that had preceded, there

never had been a word said to her about what she would

do with the land after she had proved up on it?.

A. No conversation with her in regard to the selling

of that land at any time.
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Q. And you did not know for ^Yhat purpose she located

on it? A. I did, sir.

Q. What was the purpose?

A. For her o^^'n personal benefit.

iQ. How was she to get a personal benefit?

A. Whatever she got over and above what the land cost

her.
'

I

Q. Then she located on the land for her personal gain

in selling the timber and the land?

A. For her personal benefit? yes, sir.

Q. And the personal benefit would come in that way?

A. I don't know how else it would come.

Q. And knowing that, you had no conversation with

her at all about the person to whom she would sell?

A. No, sir, nothing more than that she knew that Mr.

Cobban was buying timber lands, and I knew that he was

buying timber lands also, and after she had proved up on

that timber land she had a perfect right to sell it, and I

told her that she could go and sell it to Mr. Cobban after

she proved up.

Q. And you had had no talk with her previous to that

time about the fact that she would immediately convey to

Mr. Cobban after she had proved up?

A. No, sir.

Q. But as a matter of fact, within two hours after she

proved up, she did sell it?

Mr. WALSH.—We have got that in the record before

at least a dozen times, and I do not see how the matter is

assisted by getting it in fourteen times more. There is no
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doubt in the world that ^^ ithin a short time, the same day,

Mrs. Kilburn proved up, she made a deed for this land,

and to Mr. Cobban, which appears to be fairly establislied

on this record.

Q. Answer the last question, please?

A. Yes, sir. The reason why that this transaction was

made so soon after the final proof was made was on ae-

count of my wife living about twenty miles from Missoula,

which is a rough, dangerous road to travel, and we did not

know that she would have any business back to Missoula

for maybe six months, and rather than to have her come

away down there to make out the deeds, I told her it was

better to have it made out before she went home, and leave

it in Mr. Cobban's office, and that he, in the meantime, if

he had an opportunity to sell it, or wished to buy it, inde-

pendent of anybody else, that he had a liberty to do so.

Q. Whereabouts was she then living?

A. She was stopping, then, with her mother.

Q'. Where is that?

A. Camas Prairie, Potomac is the postoffice address.

Q. Twenty miles from Missoula?

A. Twenty or twenty-five miles, yes, sir.

jQ. What was there dangerous about the trip from

Camas Prairie to Missoula?

A. Well, there is bad, high grades, narrow, and at that

time of year they are icy and slippery, and there is con-

siderable traffic on the road, that you might meet teams

on the road w^here there is no room to pass, which would

be dangerous to go by.
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Q. It was out of gentle solicitude for the welfare of

your wife that you had her convey two hours after mak-

ing final proof, on account of the danger that might come

to her, is that it? A. Not altogether.

Mr. BICKFOHD.—We object. The witness has fully

explained the reasons for it, and it does not require any

further explanation.

Mr. WALSH.—And he ought not to be subject to these

insults from counsel, either, based on whatever considera-

tion he has for his wife.

Q. That was the reason, Mr. Witness, that caused this

speedy delivery of the deed?

Mr. WALSH.—Read the last question.

The WITNESS.—I have some respect for my wife; yes,

sir.

Q. When had you heard of any dangerous conditions

or any accidents that had happened between the home of

your wife and Missoula?

Mr. WALSH.—I can tell you of one that happened to

me on that road.

The WITNESS.—It is not always necessary that a per-

son should wait until somebody is killed or crippled before

he decides whether a road is dangerous or not.

Q. And so, without knowing Avhether he would take it

or not, you deeded to ohim for that reason?

A. I knew that Mr. Cobban was selling timber lands,

and that he was going to make a sale of some timber lands.
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Q. Who was he going to sell to?

A. Anybody that he could.

Q. How did you find that out?

A. Well, there was lots of parties there looking" after

timber lands, and Mr. Dinsmore

—

Q. Who were the lots of parties that were looking af-

ter buying Cobban's land?

A. J. T. Carroll was figuring on buying some timber

land from them. Bernard Noon, of the Speculator mine,

was also there figuring on bujang timber lands. Mr.

Dinsmore also told me that there were parties had options

on these timber lands.

Q. Did you know anything at the time about Noon and

Carroll what they were figuring on?

A. I knew at the time that Carroll was trying to bu}-

timber lands from them.

Ql. You knew it at the time?

A. I don't know right at that time; I knew what he

had done.

Q. Done what?

A. He was negotiating a deal with those people for

timber.

Q. Who did you learn that from?

A. From Mr. Dinsmore.

Q. Whatever you knew you learned from Dinsmore

about this matter?

A. Well, I talked to Mr. Dinsmore more than I did to

Mr. Cobban.
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Q. Did you know anything about the matter at all till

you sat here and heard these men swear on the stand here

yesterday or the day before?

A. Do you think I am here to olie? I know what I

am talking about, and I am going to answer those ques-

tions under my oath, and I am answering them that way.

Yes, sir, I did.

Qi. You did what?

A. Know those people were there before I seen them

here in this room, and I never seen J. T. Carroll before nor

since he was in Cobban's office in Missoula.

Q. And did you know what business he had in Cobban's

office at the time?

A. Yes, Mr. Dinsmore said that he was there negotiat-

ing a deal for some timber land.

Q. What timber land?

A. I don't know, timber land that they had for sale.

Q. They had a large amount of timber land for sale,

didn't tbey, in various sections of the country?

A. Sometimes they did, and sometimes they didn't

have so much.

Q. Now, you heard all that that you now testify to,

and during the months that you were associated with Mr.

Griswold you did not hear a word about what he was do-

ing, nor what arrangements he had made with Cobban

nor what Cobban was going to do with the land that you

entered?

Mr. WALSH.—We object that he has answered this
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question before, and gone over it again and again and

again.

Q. Now, can you explain to me how you happen to

know so much about this other matter, and did not hear

a word about this other? ^

Mr. WALSH.—We object to this because he has not tes-

tified that he knew so much about this. He has testified

just exactly what he did, and he has not testified that he

did not know a word about the other ; on the contrary, he

has testified in detail just exactly what he did know con-

cerning what Griswold was doing, so that there is nothing

to explain.

A. On the one hand, I had known Mr. Griswold ever

since he was in the country. I did not have to ask any-

body what his business was because I knew it, and he had

me engaged to help him do the same business, to locate tim-

ber. Mr. J. T. Carroll came into the office. He was a

man that I never seen before, and it was a kind of curios-

ity to me to knew who he was, and I asked Mr. Dinsmore

for my own personal knowledge who the gentleman was,

and he told me, and he said he was negotiating a deal for

some timber lands.

<i. So you knew all about what Griswold was doing

without asking? !

A. I knew he was locating timber, because he hired me

and we traveled together back and forth on unsurveyed

land; we were out in the timber several days on unsur-

veyed land. I knew what our business was out there.

Q. And you knew the purpose of it without asking?
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A. I knew that if we found 40 acres or 160 acres that

had enough timber on it to justify to place scrip on it,

that we would put it down on our book and take it to Mr.

Cobban's office.

Q. And have these people enter upon it and convey to

Cobban?
!

A. Yes, but the people did not enter upon it; they

placed scrip on that land.

Q. I mean those under the Stone and Timber Act?

A. I never was in the timber when Mr. Griswold was

locating anybody.

Q. If you w ere jiot with Mr. Griswold weren't you with

Mr. Jemison, the man that was working for him?

A. I went down there to examine some claims, ais I

stated before, for Mr. Griswold, and Mr. Jemison claimed

that he was getting $10 apiece for locating those people

on them.

Q. Did you know Mr. Sparks at tihat time?

A. Yes, I am acquainted with Mr. Sparks.

Q. Did you see him up in the woods?

A. I never met him in the woods; I saw him up the

Blackfoot valley.

Q. Where did you see him in the Blackfoot valley?

A. I saw him at Ovando and Clearwater.

Q. In this season that we are talking about, 1899?

A. Yes, sir.

Q. What was he doing there?

A. He was estimating timber.

Q. Who for?
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A. I don't know; I supposed that he was estimating

timber for Mr. Cobban. '

Q. Sparks? A. Yes.

Q. Did you know ]\fr. Hemley? A. Yes.

Q. What was he doing?

A. He was estimating timber.

Q. Who was he estimating for?

A. Mr. Cobban, as far as I knew.

Q. Now, you don't know who Sparks was estimat-

ing for, do you?

A. I never asked him and he never told me. I know

that this man, Morris, was' with him, and Morris said

he was working for Cobban, and that is all I know about

it.

Q. Did you see Mr. McLaughlin up there?

A. I never did. I saw Mr. McLaughlin electioneer-

ing once up the Blackfoot river.

Q. Didn't you hear that Sparks was working for

McLaughlin and estimating for him?

Mr. WALSH.—^Objected to on the ground that the

witness is expressly called to give hearsay by the ques-

tion. '

A. I know that Mr. Sparks was working for Mr.

McLaughlin after this time, after I saw him up the

Blackfoot.

Q. When was that, that you knew that he was work-

ing for McLaughlin?
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A. In October, 1'899, or he said he was working for

McLaughlin; that is after he left the Blackfoot.

Q. What was he doing then?

A. He was estimating timber on Nine Mile, down at

St. Regis, up the Bitterroot, down on the main line of

the Northern Pacific and wherever he was sent.

Q. You don't know but what he had been doing the

same work for McLaughlin on the Blackfoot, do you?

A. I don't know whether he was or not. I know

Mr. Cobban was paying him for estimating up there.

When I met him up at Clearwater and Ovando.

Q. How do you know that?

A. Well, he left a little bill at the Clearwater Hotel

that was not paid, and the parties sent it in to Mr.

Cobban's office to pay, and I presumed from that that

he was working for Mr. Cobban.

Q. You presumed that, did you?

A. Yes, that last.

Q. How long did you know of Sparks working up

there in the Blackfoot country estimating?

A. I think he was up there about two and a half

months.

Q. And you never heard during that time that he

was working for McLaughlin in estimating there?

A. No, sir, I never heard nothing about it.

ERNElST R. KILBURN.



vs. William A. Clark. 4981

(Testimony of John M. Peers.)

Subscribed and sworn to before me this 25th day

of April, 1902.

HEiNRY N. BLAKE,

Standing Master in Chancery and Examiner.

JOHN M. PEERS, a witness for defendant, after be-

ing duly sworn in his behalf, testified as follows

:

Direct Examination.

(By Mr. BIOKFORD.)

Q. Your name is John M. Peers, I understand?

A. Yes, sir.

Q. How old are you?
'

A. I was born in 1843.

Q. I will ask you to state where you lived?

A. I lived at Woodworth.

Q. In what county?

A. In Powell County.

Q. State of Montana?

A. Montana. Milton Township, I believe.

Q. How long have you lived there?

A. Since 1893.

Q. Are you acquainted with one Chauncey L. Gris-

wold, who formerly lived in that neighborhood?

• A. Yes, sir.

Q. How long have you known him?

A. Well, I have known him six or seven years, prob-

ably. I could not say just to the day.

Q. Did you ever meet him in Missoula?
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A. Yes, sir.

Q. I will ask you if you ever met him in Missoula

about the 1st of November of 1901?

A. That would be this last fall? Yes, sir, I did.

!Q. I will ask you if at the time that you met him in

Missoula, at the time mentioned, if you had any con-

versation with him? A. Yes, sir.

Q. Where were you at the time when this conversa-

tion occurred?

A. Well, I was in his store, and we went right

straight down to the foundry together.

Q. Will you kindly give to the Court what that con-

versation was with reference to this case?

Mir. MAYNARD.—I object to that question as en-

tirely incompetent, immaterial and irrelevant to any is-

sue in this case. No foundation whatever has been laid

so far as I can remember.

Mr. BIOKFORD.—There is a foundation here; I have

got the question.

Mr. MAYNARD.—For any such question, and I call

upon counsel, if he says that there has been a founda-

tion laid, to let me know what it is?

Mr. BICKFORD.—The foundation was laid in the

examination of Mr. Griswold, which called his attention

to a conversation between himself and Mr. Peers in

Missoula in November of 1901, at the store of Mr. Gris-

wold, as it has been stated to the witness in the ques-

tions so far propounded to him.
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Q. Now, I will ask you to state whether in that con-

versation which you had with Mr. Griswold, Griswold

said substantially to you that in the case that was pend-

ing concerning these timber lands sold to Senator Clark,

that he had a lot of testimony up his sleeve, and that he

was not going to give that testimony unless he was

paid his price for so doing, or words to- that effect?

A'. Yes, that is about the way it was as near as I

can remember, or that they wanted him to write it out

;

they wanted him to write the whole thing out, the Gov-

ernment officials did.

Q. Now, when was this, Mr. Peers?

A. Well, it was sometime in November.

Q. Of what year? A. Last year.

Q. Was there anyone else present besides you and

Griswold at the time this conversation took place?

A. Not that I remember, no.

iQ. And concerning what was the conversation at

that time that brought this question up, or this dec-

laration made by Mr. Griswold?

A. Well, it was concerning this suit, this land suit.

Q. This suit that is now on trial here?

A. Yes, sir. There had been—so he told me—there

had been a trial or examination before that.

Q. Did he say before whom?

A. Well, I think he did, but I could not remember

who it was. I had heard about it myself and asked him

in regard to it.
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Q. Didn't he say something about an examination or

testimony having been taken before one Zevely?

A. I cannot remember the name.

Q. Now, you say this conversation took place when

yon and Mr. Griswold were alone and no one else was

present as I understand you?

A. No one present that I know of.

•Q. Now, have you given all of the conversation that

occurred at that time?

A. Well, no, I don't think I have given it all; we

had quite a talk about it.

Q. Was Mr. Cobban's name mentioned in this con-

versation? A. Yes, sir.

Q. What was said about that?

A. We spoke about Cobban. I think I asked him

how the trouble came between him and Cobban, what

the trouble was^

—

Mr. MAYNAED.—I object to the conversation that

my friend is now inquiring about, as I think that no

foundation whatever was laid for that part of the ex-

amination.

Mr. WALB'H.—We propose to call Mr. Griswold to

the stand and ask him about it.

Q. Well, go on and state now, answer the question?

Mr. MAYNARD.—I will take the benefit of an ex-

ception at this time that the testimony is not compe-

tent, as no foundation has been laid for it and it is en-

tirely immaterial and irrelevant.
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A'. He said that Mr. Cobban had not used him right,

had not paid him what he thought was right, but before

they got through that he thought he would make them

go some, or something to that effect.

Q. What was said about his having received at that

time a large sum of money from Mr. Cobban?

A. He had received money, yes, sir.

Q. What did he say concerning that, Mr. Peers?

Mr. MAYNARD.—This is objected to for the same

reason.

A. He had received a good deal of money from Mr.

Cobban but not enough, not what he thought was sat-

isfactory; that is what he told me, it was not enough.

Q. Didn't he also say that he expected to get a

whole lot more?

Mr. MAYNARD.—Objected to as leading, and purely

incompetent.

A. Yes, he said he expected to get more out of it.

Q. Have you related now all of that conversation

which took place?

A. All that I remember of the conversation, yes; I

don't remember anything more of it.

Q. Do you know one L. A. Wells, living in your sec-

tion of the country, Mr. Peers? A. Yes, sir.

Q. How long have you known him?

A. Well, ever since I came to the country; nine

years.
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Q. I will ask you to state whether or not you know

his reputation in the community in which he lives for

truth, honesty and integrity? A. I do.

Q. Is it good or bad?

A. Well, it has always been bad.

Cross-examination waived.

(Witness excused.)

It is stipulated by counsel that the Examiner may

read, correct and certify that the testimony of this vnt-

ness has been correctly reported and transcribed, with

like effect as if the witness had done it himself.

Whereupon, further hearing was adjourned until

February 24th, 1902, at 10 A. M.

Thursday, April 24th, 1902, 2 P. M.

Hearing resumed pursuant to adjournment.

By consent of counsel for plaintiff the witness, Er-

nest R. Kilburn, was withdrawn, and JOHN M. PEERS

was recalled for further examination.

Direct Examination.

(ByMr. BIOKFORiD.)

Q. Mr. Peers, you are acquainted with Mr. Jakways

and Mr. Faust of Ovando, are you?

A. Yes, sir.

Q. How long have you know them?

A. Since 1898.

Q. Have you ever done any business with them?

A. Yes, sir.



vs, William A, Clark. 4987

(Testimony of John M. Peers.)

Q. Have you been doing business with them since

1893? A. Yes, sir.

Q. I will ask you to state if you ever had any busi-

ness transactions with them wherein they loaned you

money?

Mr. MAYNAKD.—^Objected to as immaterial and ir-

relevant and incompetent, either to disprove any of

the allegations contained in complainant's bill of com-

plaint or to prove any of the allegations contained in

the defendant's answer.

A. I have had business with them ever since I came

to the country, and I have borrowed money from them,

from |50 to $300 at a time, I suppose.

Q. Did they require you to give security for this

money?

A. Not any; they charged me on my account with

it, and we 'settled for it the same as goods. I never

gave them security, in fact, I have borrowed as high as

$1300' without any note or anything, only just had it

charged on my account, that is all that ever passed be-

tween us.

Q. Then the transactions between you and this firm

have always been evidenced by an open account in their

store? A. Yes, sir.

Q. That is what I understand?

A. That is right.

Q. And no note or security of any kind was required

of you for the money so borrowed?
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A. Not any.

Gross-examination.

(By Mr. MAYNARD.)

Q. Were you the owner of any real estate at the

time? A. Yes, sir.

Q. When you borrowed this money?

A. Yes, sir.

Q. What did you own?

A. I own a ranch there and some stock and ma-

chinery.

Q. How large was your ranch?

A. Well, my homestead is 160 acres.

Q. Improved? A. Y^es, sir.

Q. Did you have title to it?

A. I have, yes, sir.

Q. Did you at the time you borrowed this money?

A. Well, I have had title to it for five years.

Q. You had title to it before you borrowed any

money from them, did you not?

A. Well, no: I borrowed monev before I had a title.
7 7 t/

Q. Before five years ago? A. Yes, sir.

Q. But you were acquiring title to this 160 acres of

land at the time, were you not?

A. Well, it was unsurveyed land when I went on it.

Of course, I went on a homestead on it, and when it

was surveyed I filed on it and proved up on it.

Q. How long have you owned it?

A. I have been on it since 1893.
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Q. And have you owned it for more than five years

now?

A. Well, yes, I guess it is about five years; I can't

just tell you the date, I don't just remember; four or

five years—well, no, I guess it is not that long; it is

not more than three years, I guess, since I got a patent.

Q. Did you own other land besides that?

A. No, sir.

Qi. What machinery did you have?

A. Well, I have a binder, a separator and a hay

loader.

Q. Farming machinery?

A. Yes, farming machinery.

Q. And horses and cattle? A. Yes.

Q. How many horses?

A. Well, I have got ten or twelve horses, I suppose.

Q. How many head of cattle?

A. Oh, I suppose there is thirty-five or forty head of

cattle, now.

Q. Did you have them at the time you borrowed this

money?

A. No. When I first went there I didn't have a great

deal.

Q. Now, did you do all your trading there?

A. Pretty much always, yes.

Q. How far do you live from Ovando? *

A. Twelve miles.

Q. Did you have any occasion to buy many goods

there?
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A. Well, I had occasion to buy enough for the fam-

ily on the ranch.

Q. They have a general store, clothing and every-

thing of that kind?

A. Yes, sir^—well, some clothing; they do a gen-

eral merchandise business there, a country store.

Q. And at times, as I understand you, you bought

these goods and they were charged to you, and then

when you sold your product of your farm or your cat-

tle, you paid for your goods that you had bought?

A. Yes, sir.

Q. By turning in the checks to them, if you were

paid in checks? A. Yes, sir.

Q. And they would collect the checks for you and

take from the proceeds of the check the amount that

you were owing them?

A. Sometimes they did, yes', sir.

Q. And if there was any balance coming to you

they would credit you on the books? A. Yes, sir.

Q. Now, during these years you have been in the

employ of Jakways & Faust, have you not?

A. No.

Q. Under contract?

A. I put up their hay one or two years, yes.

Q. Under contract?

A. Under contract, yes.

Q. And they would pay you in part by crediting you

on their books with what was coming to you?

A. What the contract amounted to, yes, sir.
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Q. How much were the contracts in amount?

A. Well, I think I put up their hay for three years,

and it was from pOO to |i400.

Q. A year?

A. During the last year it was something over

1400', the contract amounted to.

Q. A year? A. For that year, yes, sir.

Q. So that for three or four years you have had

coming to you from Jakways & Faust on your contract,

from poo to |400'?

A. Yes, sir, something like that.

Q. What do you mean by putting up their hay; what

work was it?

A. I stacked their hay from the fields.

Q. You cut it yourself, did you?

A. No, sir, they cut the hay and I raked it and

stacked it.

Q. And this amounted to pOO or |400' a year?

A. Well, yes, I think the first year I put it up it

amounted to about pOO, and I think the last year

something over $400.

Q. When did they pay you?

A. Well, we had an account there, I traded with

them. T'hey would pay me any time I asked them for

it.

Q. How much of a family have you got?

A. Well, I have got quite a large family, probably

^ye or six of us.
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Q. Yourself and wife and four children?

A. Yes, more that that. There is generally quite

a family. Of my own children there is only three of

them that stay at home.

Q. How old are they?

A. The youngest one is eighteen and the oldest one

is thirty-four or thirty-five years old; that is, my oldest

son ; he stays at home most of the time.

Q. The expenses, then, would not be very much for

your whole family, would it?

A. Oh, yes, it is quite an expense. My accounts

probably would run from $1,000 to |!l,300 a year.

Q. Which you would buy at their place?

A. Yes, the whole business, some years more and

some years less. Of course, everything I use on the

ranch I got from them, all the machinery repairs and

iron and coal or anything that I used in my blacksmith-

shop, anything like that. It would amount to, I think,

some years as high as |J1,300.

Q. You keep a stopping place, do you not?

A. Yes, sir—well

—

Q. What do you call it, a hotel? A. No.

Q. What do you call it?

A. Well, I keep the postoffice there, and the log-

ging camp used to stop at my place, the men, going

back and forward. This last year, of course, anyone

that comes and wants a meal, but we do not keep a reg-

ular stopping place. We did do so for a year and paid

license and kept a stopping place at one time.
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Q. For how long? A. For a year, I think.

Q. What year was that? A. Two years ago.

Q. And all the supplies that you bought to feed the

public you got from Jakways & Faust?

A. Well, yes, pretty much all; I might buy some

outside, but very little; I generally trade with them all

the time.

Q. And under the circumstances, knowing you as

they do, and knowing the kind of man you are and the

business you are doing, they were willing to trust you

from time to time with such money as you needed in

vour business?

A. Yes, sir. If I wanted flOO or |50^I never bor-

rowed more than |i3i0#, and that was when I was actu-

ally in debt to them, that I knew that I owed them on

the books. When I borrowed fSOO, probably the whole

amount that would be charged up to me would be $500,

the book accounts, and at the store that would be as

much as |500.

Q. Why did you borrow $300 of them at a time that

you knew you were in debt to them?

A. Well, I had a lawsuit; I was carrying on a law-

suit, not very long ago, only two or three weeks ago

I borrowed |300' from them when I was coming away

from Ovando to a lawsuit in Deer Lodge. I went in

and got 1300.

Q. That is just two weeks ago?

A. Two or three weeks ago that I got the money.
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Q. And YOU were owing them at the time?

A. Yes, I owed them at the time.

Q. What arrangements did you make with them

about paying it back?

A. I didn't make any arrangements at all; I went

in and just asked them if they could let me have the

money, and Mr. Faust said he could, and we made no

arrangements at all.

Q. You didn't tell them anything about when you

would pay it back?

A. Well, I didn't have time to talk to him about it.

Q. In the course of the business, don't you know

that they had some idea as to when you would pay it

back?

A. Well, yes, they know that I always do pay them.

Q. Certainly, but I mean haven't they some idea as

to when it would be paid?

A. Well, I don't think they had; I didn't give them

any idea.

Q. From the course of the business that you had

been doing with them for these years past?

A. W>11, I don't see why they would; I guess they

thought there was property enough to pay them; I

don't suppose they had a great deal of risk or anything

like that. They did not question me anything about

it. I went in and asked them for the money and they

gave me i>art in cash and a couple of checks. I wanted

some checks on Deer Lodge, and they gave me that
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and the balance in money. It was f300, and I think

they gave me |240 in checks, if I remember right, and

|60 in money. Mr. Faust said that was all he could

spare that morning and wanted to know if that would

do, and I said, yes, that was all right. There was no

arrangements made or no security or anything like that

or no notes.

Q. How much do you claim to be worth, Mr. Peers?

A. Oh, I don't know how much; I couldn't say. I

have got a ranch down there and a few head of stock

and some machinery.

Q. Just give us an idea?

A. Oh, well, probably |2,000 or $3,000 ; between

|2,00O and P,000.

Q. Would you be willing to sell out for |8,000?

A. I think if I was sold up it would not bring more

than that.

Q. I know, at forced sale, but would you be willing

to sell for twice that amount?

A. Oh, yes, I think so.

Q. You think you would?

A. Yes, I will say that I would.

Q. Would you for f5,000?

A. Yes, I will get up and leave for |5,€00.

Q. Would you for |4,00'0?

A. Well, I don't know about that. I never offered

it for sale or never have thought about selling as far

as that is concerned. I have got a home there, and cal-
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culate to stay there, and never put smj price on it,

and it would talce me some time to think that over be-

fore I m.ake a sale.

Q. At any rate, you kind of halt a little bit about

swearing that you would sell out for f4,000?

A. Well, I haven't thought the thing over about

selling at all.

Q. At any rate, this is the largest sum that you

ever got from Jakways & Faust, $300, and that is two

or three weeks ago?

A. Yes. Well, I don't know as it is when I come to

think about it. I think I got as much money as that

from them before, but I don't remember just how much

it was nor I couldn't tell just the time, but I could tell

from the books if I could see them; I could not tell now.

I have borrowed sums of money from them at different

times.

Q. Have you ever borrowed that you can remember

distinctly any sum approaching |300?

A. Well, yes, pretty close to that.

Q. When?

A. Well, either two or three years ago.

Q. How much was that?

A. Well, I don't remember, but I think it was $2100

or |270.

Q. What was that for?

A. That was to pay a bill that I was owing that

came on to me and I didn't have the money, and I went

to them.
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Q. Did jou pay it back? A. Yes, sir.

Q. How long after you borrowed it?

A. Oh, probably six months or a year. I think I

borrowed it in the spring, in March, and I paid it back

some time in the January following.

Q. Under your contract? A. No.

Q. How? A. I paid them cash.

Q. Now, then, do you wish to be understood as say-

ing that they loaned you this f250 or $;260 from March

until the following January without making any

charge at all for interest?

A. They charged it on the book, and I paid them

whatever interest they had to pay on the money; that

was the agreement.

Q. What was the agreement?

A. If they needed to borrow money in their busi-

ness, they would charge me the same interest that they

had to pay. That was always the agreement with Mr.

Faust and me, and if they didn't need to borrow any

money in their business they would let that go, but if

they did, I would pay the interest on it, whatever in-

terest they had to pay, either 10 or 12 per cent, what-

ever they had to pay in the bank if they had to borrow

money in the bank to do their business; if they had to

borrow, they would charge me interest for, any money

that I got.

Q. As a matter of fact, did they charge you interest

on this loan that you now refer to?
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A. Well, I think they did; I think they charged me

interest for about three months on it; as near as I can

remember they charged me interest about three

months.

Q. You are not prepared to say definitely just ex-

actly the number of months that they charged you in-

terest on it, are you?

A. No, I can't just remember, but as near as I can

remember, it was three months that they charged me

interest on it.

Q. What other amount was there?

A. Oh, well, there has been small amounts, $40 or

f50, that I have borrowed from them, and as high as

f90; one time I remember getting |90' from them?

Q. When was that?

A. Well, that was three or four years ago.

Q. That is the third largest amount that you can

definitely remember? A. Yes, sir.

iQi. How long did they carry you on that?

A. Oh, probably three months, till I made a sale of my

hay or something other like that ; it was along in the sum-

mer, and that fall I sold hay or grain or something like

that.

Q. On that trifling amount of |90 for three months

they did not charge you any interest?
'

A. No, they did not charge me any interest on it

STIPULATION. 4
It is stipulated between the parties that the Examiner

can read, correct and oertify that the testimony of this
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witness has been correctly transcribed, with like effect as

if he had done so himself.

I, Henry N. Blake, Standing Master in Chancery and

Examiner, do hereby certify that I have read the forego-

ing testimony and that the same has been correctly tran-

scribed.

HENRY N. BLAKE,

Standing Master in Chancery and Examiner.

OLIVER E. MUCHMORE, heretofore sworn as a wit-

ness, recalled on behalf of defendants.

f ' Direct Examination.

(By Mr. WALSH.)

Q. Mr. Muchmore, I want to ask you what efforts you

made to sell your claim taken up under the Timber and

Stone Act after you had made final proof?

A. After I had made final proof and got my receipt I

went down the Blackfoot river and went to Bonner, and

stopped over there two nights and one day, and was going

to see the Blaclvfoot Milling Company or their agent

there in regard to Avhether I could sell to them, and if I

could, what terms I could get; but the agent was not

there. He was away in Anaconda: at the time—on the

second day—I got in in the evening of one day, and stayed

that night and the next day and that; next night, and he

had not returned. During the forenoon there was a man

by the name of William Boyd was going to Missoula, and

he said, "You had better get in and go down with me,
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Ed/' and I did get in and go down with him to Missoula

without having seen these other parties, because they was

not at home, and during the time I was there in Missoula

I met Mr. Cobban, and consequently I sold to him.

Q. What agreement or understanding had you en-

tered into with an^^bod^^ prior to the time that you went

to Bonner for the purpose of selling to the Blackfoot

Milling Company, that obligated you in any way not to

sell to the Blackfoot Milling Company?

A. Well, I did not consider that I w'as under any

obligations to anybody.

Q. And what agreement had you made to sell to any-

body that would prevent you from selling to the Black-

foot Milling Company if you saw fit to do so?

A. None whatever.

Qi. Mr. Muchmore, you were called on the part of the

Government, were you not, in this case before?

A. Yes, sir.

Q. I wish you would state what your circumstances

at home were at the time you were over here to testify

before?

A. Well, they was not very good. My Avife was sick

when I came away, I had not calculated when I got my

subpoena that I would be gone over two or three days, and

I thought it would be safe to leave my family for that

length of time.
'

Q. Let me ask you if your wife was expectinc: to be

confined at that time?

A. She was. I had expected her to be confined almost
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any time, although I did not know exactly, and she was in

poor health. I was called away from home here to Butte,

and I was held here from Friday, when I got here, to the

following Saturday night. Then court adjourned and we

went to Helena. I was held in Helena and called to give

my evidence the 19th, but I did not get away that same

day; it w^as the next day, I think.

Q. Who was there at home at the time?

A. There w^as nobody but my wife and three children.

Q. How old were the children?

A. The oldest one was three years old.

Q. How far away from a physician was she?

A. About forty miles.

Q. Three children, and the oldest three years old?

A. The oldest three years old.

Q. Now, prior to the time that you went up on tlie

stand to testify, did you have any conversation with the

counsel for the Government concerning the significance

in the affidavit of the word "speculation," and what would

constitute taking up the land for speculation?

A. I did.

Q. I wish you would state, Mr. Muclimore, at the time

that you gave that testimony w^hat your mental condition

was?
'

'

A. Well, I was worried a whole lot about my family,

because I did not know what was going to happen; she

might get sick, my wife, while I was away. I didn't have

any sleep much in Helena on that account; I was worried

and my mental condition was not any too good, and es-
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peciallj when I was on the stand I ^^'as anxious and my

mind was at home. I did not have any thought in regard

to the case whatever much at all, any more than I knew

that I was called there and had to swear on the stand, and

while I was on the stand my thoughts were far aw^ay from

there, at my home.

Q. And what did counsel for the Government say to

you about the matter of taking up this land for specu-

lation? !
!

A. Well, he asked me if I had taken it up and I told

him I had. He asked me several other questions, and he

wanted to know if I had not entered into an agreement

and contract, and I told him I had not. He wanted to

know if I sold the timber and I told him I did, and from

his conversation that he told me, my best recollection now

of it is that if I had taken that timber up and sold it, it

was a speculation; therefore that is why I made the state-

ment on the stand in regard to the speculation.

Q. When Avas that with reference to the time that you

testified that he so told you?

A. How long before, do you mean?

Q. Yes.

A. Well, I could not say; it was a day or two, some-

thing like that.

Q. Now, I {all your attention to your testimonj^ found

at page 854 of the record, in which you stated, "Mr. Gris-

wold was up there in the first place and told Mr. Faust

he was the agent of Mr. Cobban, and if anybody wanted

to take up a timber claim and sell it to Mr. Cobban he
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could do so and get— Q. Get how much?" It appears

that your first answer, "\^^ell, he told him that we could

get flOO and perhaps a dollar a thousand for all there

was over 500,000 feet of lumber"—but that answer seems

to have been changed so as to be made to read: "Well,

Griswold told Faust that we could get |100, and Faust

said perhaps a dollar a thousand for all there was over

500,000 feet of lumber." Now, Mr. Muchmore, I wish

you would tell us what, if any, conversation you had with

Mr. Faust concerning the possibility of selling a claim in

ease you should take one up?

Mr. MAYNARD.—^I object to this most extraordinary

course of procedure. It is something that I never heard

of before. It appears that this witness was called here and

gave his testimony; that he was examined and cross-ex-

amined, and a redirect examination given; that it was

taken in shorthand and transcribed by the official sten-

ographer and read over tO' him or read b}'^ him in the

presence of the Examiner, and corrected, and after hav-

ing been so corrected, signed and sworn to, and Much-

more, the AA'itness, was paid his fee and discharged. And

now after more than four months have elapsed, the de-

fendants produced this witness here for the purpose of

attacking his own sworn and corrected testimony. I ob-

ject to the course as illegal and unjustifiable in every

way. I object to the question for the further reason that

counsel cannot now go over this same ground and go into

this subject and examine a man after he has been ex-
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amined thoroughly, that it is without precedent and in

utter and absolute violation of all the rules of evidence.

Mr. WALSH.—I desire to state in answer that we have

had no opportunity whatever to cross-examine this man

concerning the testimony as it now appears upon the

record. t
!

A. Well, we had some conversation about timber land

at that time. I understood that Mr. Griswold was up

there; I did not see him. Mr. Faust informed me that I

had a right to take up a timber claim, and if I w^anted to

do so I could do so, and if I desired to sell it, I could.

The conversation went on in that light.

Q. Now, do you remember anything further of the con-

versation, Mr. Muchmore? '

A. Well, in regard to Mr. Griswold telling him that I

could take it up, why, I swore that he told. me that, and

I presume that he probably said it, but I have no recol-

lection of swearing to that in my evidence before, but

from the evidence here I must have sworn to it.

Q. What have you to say as to Mr. Faust having said

to you that if you took up a timber claim you could sell

it to Mr. Cobban for |100 over and above your expenses?

Mr. MAYNARD.—I object to that question because he

has already sworn that he did, and you cannot inquire

into it again, and it is simply an outrage upon the due

course of justice to try and put this Avitness back to try

and get him to impeach his own sworn testimony.

A. Well, he told me that he thought there would be a
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possibility—he did not say a possibility; he said there

would be a show to sell it to Mr. Cobban, he supposed

there would, because he was buying timber land. I did

not make any agreement to sell it to him or anything of

that kind or of that sort, but I supposed that I could sell

it to him because I understood he was buying timber land,

if I sold it to anyone.

(Q. Now, what have you to say as to his having said

anything about the price at which you could sell it to Mr.

Cobban? '

f

Mr. MAYNAKD.—I object to that question because it

is entirely incompetent. The same question has been

asked and answered, and that it is utterly illegal to under-

take any such course of procedure as is attempted here.

A. Why, I think that he did say something about that

I could sell it to Mr. Cobban, that he thought that I could

sell it—^he did not say positivelj^ that I could sell it, but

of course he gave me to understand that if I so desired to

sell the land, there would be a market for it, provided I

could make an agreement with Mr. Cobban to sell it to

him after I had made my final proof ; that is the way I in-

tended to have the evidence given in before.

Cross-examination.

(By Mr. MAYNAKiD.)

Q. Where do you live?

A. At the present time about four miles north of

Ovando on Montour creek.
'

Q. And you swore to this testimony in the presence of
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the Examiner in the month of December hi»t, did you not?

A. I was liere and in Helena, yes, sir.
"

Q. Was there anybody else present besides yourself

and the Examiner when you read over your testimony and

swore to it before him? I

A. They were holding court, there in the room, in his

office.
'

t

Q. And you knew what you swore to at the time,

didn't you? A. Well, hardly.

Q. When did you first make it known that you desired

to change your testimony?

A. Well, I said I would like to be called on the stand

again so that I could look over my testimony after I got

home, and that day there I didn't have any right recollec-

tion of what I had SAvorn to.

Q. Whom did you tell that to?

A. I don't know that I told anybody particular; I

made that remark around home there. '

Q. Did you write to either of the counsel in this case?

A. No, sir.

Q. Who did you tell it to; did you tell Jakways &

Faust?

A. I did not tell it to them that I know of; I might

have said something about it in their presence, although

I couldn't swear to that.
'

-Q. You might have said something about it in their

presence?

A. Yes, sir, that I would like to review my testimony.

(J. Whereabouts was it that you said this?



vs. William A. Clark. 5007

(Testimony of Oliver E. Miicihmore.)

A. I did not say that I said it to them direct l^^ or in-

directly ; I said I may have said it in their presence.

Q. Whereabouts were you?

A. Well, I was at home or in town or around there in

the country; I could mot swear exactly where it was as to

that.

Q. You had a conversation with Jakways in regard to

the matter? A. No, sir.

Q. With Faust? A. No, sir.
'

Q. Neither of them?

A. No, sir, not particularly either one of them.

Q. What? A. No, sir, I did not.

Q. Never had any conversation with Faust previous to

your going on the stand in regard to this matter?

A. You mean now?

Q. ^es.

A. No, I haven't talked to Mr. Faust at all, any more

than just to pass the topics of the day and so forth and

so on, since I have been in Butte.

Q. You have been in town here two or three days,

haven't you?

A. I have been in town ever since last Thursday;

night, about twelve o'clock^—^I mean a week ago last

Thursday night.

Q. You have been here continuously for a week?

A. Yes, sir.

Q. And you have had no other business here than to

testify in this case? A. That is all.

Q. And Faust has been here; be is now in the room,
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and has just left the stand; he has been here for a week,

too, hasn't he?

A. I don't know how long he has been here.

Q. Haven't you been together?

A. We room up here at the Beaver Block.

Q. You have been rooming in the same block?

A. Yes, sir.

Q. In the same room? A. No, sir.

Q,. Have you been eating together?

A. Once or twice, I believe; only once, I believe, that

I ate at the same table. '

A. And during this week that you and Faust, who

has just left the stand, have been here together, room-

ing in the same block and eating together, as you testify,

you have never referred to what you are going to testify

now? '

Mr. WALiSH.—It is not fair to the witness to say that

they have been rooming together or eating together;

he testified that they were rooming in the same block

and ate together once. '

Mr. MAYNARD.—^I said rooming in the same block

and eating together, as he testified.

The WIITNE8S.—I had one meal with Mr. Faust.

'A. And he has had no other business here except to

testify here?

A. I don't know whether he has or not.

Q. And you have never had any conversation with

him as to what you were about to testify to?
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A. No, sir, not one word.

(Q. Nor witH his counsel?

A. iWith whose counsel?

Q. With the counsel for the defendant in this case.

A. I had a conversation with Mr. Bickford in regard

to my being in Bonner.

Redirect Examination.

(By Mr. WAIiSH.)

Qi. You were subpoenaed to come here as a witness

on behalf of the defendant?

A. I Was subpoenaed to come here, yes, sir.

Q. And you came in obedience to that subpoena?

A. I did. "

Q, You have been Waiting to testify?

A. Yes, sir.
'

Q,. To-day is the first time you have been called to'

the stand? A. Ye®, sir.

OLIVEE E. MUOHMORE.

Subscribed aiid sworn to before me this 3d day of

May, 1902.

HENRiY N. BLAKE,

Standing Master in ^Chancery and Etxaminer.



501O The United States of America

MAE-ION B. WATISON, after beinlg duly sworn as a

witness for defendant, testified as follows:

Direct Examination.

(By Mr. BIOKFORD.)

Q. Your name, I believe, is Marion B. Watson?

A. Yes, sir.

)Q. Where do you live?

A. Well, I have \been stopping at Emmet, Idaho, for

the last two months and a half.

Q. When did you last live in Montana, Mr. V^ atson?

A. I left two years aigo the ITth day of this month.

Q. Where did you leave from?

A. -From Missoula,

Q. IHow long had you lived in Missoula prior to that

time? A. About a year and eleven months.

Q, What part of Missoula were you living in, in)

town?

A. I was living in Missoula the last five months I

was in Montana. i

Q. Just before moving to Missoula where did you

live?

A. I was working for the Dodd Brothers, seven miles

above Bonner, on the Blaickfoot.

Q,. How long had you lived there?

A. I moved there in November, I think.

Q. Of what year? A. 1899, I think it was.

Q. November, 1899? A. Yes, sir.

Q. I will ask you to state what your business or oc-
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cnpation w'as T\^hile you were living on the Blackfoot

river? A. I was lumbering.

Q. For whom?

A. I was running a lumber eampi for myself one win-

ter.

Q. Whait winter was that?

A. That w'as for the Blackfoot ffilling Company.

Q. In what winter? "'

A. That was in the winter of '98-99.

Q. Had you some acquaintance with one Ohaunicey

L. Griswold when you were living on the Blackfoot

river? A. Yes, sir.

Q,. How long had you known him—^where did you

know him?
j

A. Well, I got acquainted with him just after I came

to this 8tate of Mjontana, a short time.

Q. How lonig ago w^as that?

A. That was in 1898.

iQ. And you have known him ever since?

A. Yes, sir.

Q. I will ask you to state what, if anything, you had

to do with O. L. Griswold in the year 11899'—what, if any,

business you had With him.

A. Well, I was employed bjr him for a few days on

the Blackfoot river.
;

Q. What doing?

A. Looking up some unsurveyed timber.

Q. In what part of the Blackfoot valley was that?
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A. It was in southeast of Ovando, and on the north

fork of the Blackfoot.

Q. iHow far from the town of Ovando?

A. Well, I don^t know exa<itly jnst how far it was;

I could not tell as to that, just the distance.

Q,. I will ask you to state whether you ever had any

business dealings with him concerning any entries un-

der what is known as the Timber audi Stone Act?

A. I never had no dealings with him, no, sir.

Q. Did you ever make any examination of any land

for him that was taken under the Timber and Stone

Act? A. 1^0, sir.

iQ. Did you ever make an entry yourself under the

Timber and Stone Act of the United States?

A. Yes, sir.

Q. When was it thait you made that?

A. I filed on a timber and stone claim, I think, oni

the 18th day oif July, 1809.

QL Prior to doing that, had you had any talk with<

Griswold about doing so?

A. Not any more than I understood that he was

looking for timiber, and I asked him about—spoke to him

one evening, I met him on the road near where I lived,,

and spoke to him, and he said that if I could find a claim,

where it was all right; (but to ask him any questions'

about who was taking timber claims, or who was want-

ing timber claims, he did not tell me.

Q. You had no conversation with him about that?

A. No, sir.
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Q. Did you ever make any bargain or agl'eemenl^

with Mr. Griswold with reference to' takinig up a timber

claim for his interest, or in the interest of anyone else?

A. No, sir.

Q. As a matter of fact, at the time when you took

up your timber claim, as you have testified to, in July,

1899, had you ever had any conversation with either,

Griswold or anybody else with referenice to taking it

up in the interest of anybody except yourself?

A. No, sir.

Q. What did you do with reference to the tim'beri

and stone claim ; did you make final proof upon it?

A. Yes, sir.

Q. Up to the time when you had made final proof,

upon your timber and stone claim, w^hat have you to|

say with reference to your having made any bargain or

agreement with reference thereto?

A.| I had none at all.

Q. You never had any bargain or agreement with

anybody? A. No, sir.

Q. Had you ever had any talk with Griswold except

the talk that you have related to me now concerning

this timber and stone claim up to that time?

A. No, sir. I

Q. What did you do with your timber and stone'

claim after you had made your final proof upon it?

A. After I had made my final proof in Helena, Mr.

Griswold came to me and wanted to know if I wanted,

to sell, and I told himi that I did not know as I did. He
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said that he knew Where there was a buyer if I wanted

to sell, and we had a talk of a fe*w words, and I came'

to the conclusion to sell to him, and so I did.

Q. To whom did you sell?

A. I sold to Mr. Odbban.

Q. Was that the first talk' that you had ever had

with anybody about the sellinjg of the claim?

A. Yes, sir.
;

Q,. With whom did you make the bargain to sell the

claim? A. I Was talking with Mr. G-riswold.

Q. Did you and Griswold come to terms as to how^

much you were to receive for it? A. Yes, sir.

(Q. Who was present when you consummated the

sale or finished the sale of the timber^—^who paid you

the money for it. A. Mr. Griswold.

Q. Where were you when this was done?

A. In Helena, at the Cosmopolitan Hotel.

Q. Who else was there? '

A. My wife and my mother.

Q. I will ask you to state with reference to the trans-

action with reference to the other two whose claims you

have mentioned, your wife and your mother; was there

any bargain or agreement prior to that time with refer-

ence to the sale of their claims? A. No, sir.'

Q. Were you present when the negotiations were

carried on with reference to the sale of these other

claims of your mother and your wife? A. Yes, sir.,

Q. iDid you hear the bargain made?

A. Yes, sir.
'

.
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Q,. Now, at that time, had there ever been any bar-

gain or aigreement made by your wife or your mother

with reference to the sale of their claim?

A. Up to the time! they made proof?

Q. Up to the time they made proof? 'A. No sir.

iQ. Now, I will ask you to state who furnished you

with the money with which to make final proof?

A. Well, Mr. Griswold—^I got the money through

him.

Q. In what way did you get it?

A. I got it as a loan.

Q. And from whom did you get it as a loan?

A. I got it from Mr. Cobban.

Q. Did this agreement with reference to the borrow-

ing of money extend to any other claim than yours?

A. No, sir.

Q. Do you know where the money Was obtained fof

the final proof upon your wife's and mother's claim?

A. It was gotten the same way as I got mine.

Q. Did you make the bargain for it, or did they?

A. I made the bargain for it myself.

Q,. And made the arrangement wi'^^^h reference to

borrowing the money for both your mother and your

wife? A. Yes, sir.

Q. And was that bargain or agreement made with

Mr. Griswold, too? A. Yes, sir.

IQ. Now, I will ask you to state what, if any, conver-

sation you had with Mr. Griswold with reference to the

sale of your claim* to him, or anyone else, or what, if
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any, conversation yon had with him with reference to

the sale of the claim of yonr mother or yonr wife prior

to the time of yonr making final proof?

A. )We had none; we never made any hargain to sell

to anyone till after we made final proof on onr claims.

Q. You never had any bargain or agreement with

anyone? A. iN^o, sir.

Whereupon further hearing was adjourned to Satur-

day, May 3d, at 10 A. M.

Saturday, May 3d, 19*02, ten o^clock A. M.

Hearing resumed pursuant to adjournment.

MARiION B. WATSO^N recalled for further direct ex-

amination. 1

(By Mr. BIOKFORD.) '

Q. You said on yesterday that you were employed

by Oriswold to assist in looking over timber claims in

the Blackfoot country, in the summer of 1899, 1 believe?

A. Yes, sir.

Q. When was it that you were employed by him?

A. That was in August.

Q. Of the year 1899? A. Yes, sir.

Q. And when did you go to work?

A. Well, I couldu'^t say just what date; it was in the

month of August, 1899, sometime; I don^t recollect the

date that I went to work on.

Q.. What did you first do in this employment?

A. I was looking up some unsurveyed timber.

Q. For what purpose?
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A. He didn't tell me; I w^sls^ looking for Mr. Gris^

wold; he gave me the plats of the townships and ranges

to look over, and I was with his brother.

Q. Whereabouts did you go to do this?

A. iSoutlieast of Ovando, on the north fork of the

Blackfoot.

Q. How lontg did you remain there?

A. I think I was there about eight days.

Q. From that point where did you go?

A. After we got through there, I went home.

Q, Did you again work for Mr. Griswold?

A. No, sir. '

Q. Then how long were you at work for Griswold, all

told?

A. I was about eight days working for him; I think

il was eight days.

Q. Is that all the work you did for him in the sum-

mer of 1809? A. Yes, sir.

Q. Now, at that time—I believe you testified yester-

day, that you miade your own loeation of a timber claim?

A. Yes, sir.

Q. Who went with you upon this timber claim at

the time you first looked it up?

A. I was alone when I first located the claim.

Q. Did you locate more than one? A. Yes, sir.

Q. How many did you locate; how many did you look

up, rather? I don't mean locate.

A. I found a claim for myself, my wife, my mother

and my father.
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Q. Who is your father?

A. Doc. E. Watson.

Q. How soon after you looked up these claims did

you go there with the people to look them over again?

A. Well, it wasn^t only just a few days; I don't

remember just the number of days, but it was only two

or three or four days, or something like that.

Q. When was this?

A. This was about the first of July.

Q. In what year? A. In 1899.

Q. Well, now, go on and state, if you will, just What

you did when you went to formally locate these claims?

A. Well, sir, I ran out the lines and found the

corners and took the numbers.

Q. Who was with you at the time?

A. My father was with me part of the time.

Q. Who else?

A. No one at that time when I first found them.

Q. Now, go on to the time when you went to the

elaims to locate them.

A. I showed my father his claim; he went with me,

and also my mother and my wife.

Q. Were they with you? A. Yes, sir.

Q. State who was with you at that time, and what

you did.

A. I and my wife and my mother had—my wife and

my mother and myself, had claims on opposite sides of

the river. The three of usi were together on their claims.
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and when I and my mother were together, we were on

her claim.

Q. Was Grriswold with yon at this time?

^A. Yes, sir.

Q. Where did yon start from to go there?

A. I was living at that time about four miles above

Mr. Griswold on the Blackfoot.

Q. Well, now, go on and state whether or not when

you went from home you went on to the claimis, and

state what you did, and the order in which you did it.

You went from your home to Griswold's, I presume?

A. Yes, sir.

Q. When was that, in the morning?

A. Yes, sir.

Q. Then what did you do?

A. That is, when I went with my wife and my

mother, we went past Mr. Griswold's place.

Q. Did Mr. Griswold go with you?

A. Yes, sir, he went horseback. He went along with

us. I had a team.

Q. Where did you drive to first?

A. I came down to Mr. Griswold's place, and he got

Ms( horse and went along with us, and I drove up as

far as I could, to the Blackfoot, on the south side, as

far as I could go, with the wagon, and then we went

together; we walked.

Q. Well, what did you do with the wagon, did you

leave it there? A. Yes, sir.



5020 The United States of America

(Testimony of Marion B. Watson.)

Q. What have you to say as to your wife and your

father and mother going with you?

A. Yes, sir, they did.

Q. Did you point out these claims to them?

A. Yes, sir.
;

Q. All of them go with you to look at them?

A. Yes, sir, and took the numbers of the claims.

Q. Was Griswold with you when you went over the

claims? A. Yes, sir.

Q. Did he go over the claims with you?

A. Yes, sir.
'

'

Q. How long were you on the claims?

A. We were about—I don't know just exactly what

time it was, we left where our team was, but it was

somewhere between twelve and one o'clock when we got

back, and we stopped there and took lunch. Mr. Gris-

wold came down to Clearwater, where his place was,

and after dinner we stopped there and went fishing and

caught some trout.

By Mr. MAYNAED.—^Who caught some trout?

By the WITNESiS.—I, my wife and my mother.

Q. You got back to Griswold's about what time?

A. Along in the afternoon; I suppose it was between

four and five o'clock; I couldn't say just what time it

was.
'

1

Q. How soon thereafter did you file upon these

claims?
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A. Well, I couldn't say as to the date, but it was

only a few days.

Q. Whereabouts did you go to file?

A. Went to Helena.

Q. Who went with you?

A. Mr. Griswold, I believe; I couldn't say positively

whether he did or did not, now.

Q. Well, did Griswold: pay you wages* at this time?

A. No, sir.

Q. He wasn't paying you wages at this time?

A. No, sir.

Q. Now, you say you filed in the Helena land oflSce?

A. Yes, sir.

Q. And who went with you to the office at that time,

if anybody?

A. I don't recollect of anyone going except us three,

my wife and my mother and myself.

Q. And after you filed, what did you do?

A. W^ell, sir, after we filed, we went home.

Q. Now, did you have any conversation with Mr.

Griswold with reference to these claims, prior to the

time that you filed on them? A. No, sir.

Q. Did you have any conversation at all with Mr.

Griswold, between the time when you filed and the time

when you made your final proof?

A. Not about any timber or timber claims *at all.

Q. Well, did yoiu ever talk with Griswold about

obtaining money for making the final proof, or borrow-

ing the money from anybody?
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A. I was talking with Mr. Griswold, when I first

asked him if he was going to take up any timber claims,

and he said he was looking up unsurveyed timber.

Q. He said he was looking up unsurveyed timber?

A. Yes, sir, and he says, "If you want to take up a

claim, I know where you can get a loan of the money,

if you haven't got it yourself."

Q. Did he say from what source the money could be

obtained, or from whom?

A. Well, he said, I would have to give a mortgage

to the United States land office to make your final

proof.

Q. Did he say from whom you could get the money?

A. No, sir, he did not.

Q. When wasi that with reference to the time of

your making your filing?

A. This was before I filed on the claim.

Q. Well, then, as I understand you, you went later

to the United States land office to make your final proof,

did you not? A. Yes, sir.

Q. Well, now, at the time that you went to make

your final proof, who went with you to Helena at that

time, Mr. Watson?

A. There was I, myself, and my wife, and Mr. Gris-

wold; I couldn't say who the other party was, because

I do not recollect.

Q. Well, what did you do when you got to Helena?

A. We made final proof on our claims.

Q. Who was your witnesses?
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A. Mr. Griswold was one, and the other witness, I

don't recollect who it was now.

Q. Before jou go on with that, I want to' ask you

with reference to a time prior to your making your filing

or before the time when you first went toi Helena for the

purpose of making your filing up on the land, what, if

any, rumors or reports had you heard with reference

to there being a market for timber lands in the Black-

foot country?

A. I never heard any, only I heard that Mr. Gris-

wold was looking up timber.

Q. Had you heard anything concerning his hiring

people to go up on timber lands in his interest, or in the

interest of anybody else? A. No, sir.

Q. Had you heard anything about anyibody paying

the expenses of persons going and taking up timber

lands? A. No, sir.

Q. Had you heard anything about people going on

and taking up timber claims for the consideration of

one hundsred dollars—for making these entries?

A. No, sir.

Q. Now, after you had gone to Helena and made

your final proof, did you have any talk with Mr. Gris-

wold, or with anyone else, with reference to your

claims?

A. After we made final proofs, Mr. Griswold came to

me, and he wanted to know if I wanted to sell. We
talked about it, and he said if I did want to sell, why he

knew of a buyer. He talked with me and my wife and
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my mother, and we talked it over, and we decided to

sell.

Q. Where was this conversation held?

A. Id the Cosmopolitan Hotel, in Helena.

Q. Well, as a matter of fact, did yon do anything

with reference to that, after yon had concluded to sell?

A. Well, after we had decided to sell, we made our

deed and received onr money.

Q. What was the price offered?

A. About five hundred and fifty dollars, I think it

was, if I recollect right.

Q. Five hundred and fifty dollars for each claim, do

you mean? A. Yes, sir.

Q. Where did you go to make out this deed, Mr.

Watson?

A. Well, I couldn't give you the name of the block

or the building, but it was in Helena.

Q. Do you know who did the taking out of the deeds?

A. I don't remember now.

Q. This is after the time you made your final proofs,

as I understand it?

A. I don't understand you.

Q. I say it was after the time that you had been

to the land office and made your final proofs?

A. Yes, sir.

Q. Before that time had you had any talk with any-

body about selling your claim? A. No, sir.

Q. Had Mr. Griswold made any proposition to buy

the claims before that time? A. No, sir.
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Q. Then at the time you made your final proofs,

there was no contract or agreement to sell?

A. No, sir.

Q. Either with yourself or your mother or your wife,

I should say, with reference to the sale of these claims

to anybody? A. No, sir.

Q. There was no contract or agreement with any

of them with reference to that? A. No, sir.

Q. Now, at the time when you went to work for Mr.

Griswold, looking up unsurveyed lands, as you have

testified, what, if any, instructions were given to you by

Mr. Griswold, with reference to locating people upon

timibei^ lands, and offering them a hundred dollars?

A. There was none at all.

Q. Do I understand from that, that he gave you no

insitructions whatever? A. No, sir.

Q. I will ask you if you have ever at any time been

in the office of R. M. Cobban, in Missoula?

A. Yes, sir.

Q. Were you in his office during the summer of 1899?

A. Yes, sir.

Q. Were you ever present at any time when there

was any conversation between Mr. Cobban and Mr.

Griswold, with reference to this timber matter?

A. Yes, sir.

Q. About when was that, Mr. Watson? »

A. About when was this?

Q. Yes, sir?
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A. That was in August, I think.

Q. Will you kindly tell what that conversation was?

A. Well, I couldn't say; I think, though, I under-

stood from the conversation—I understood Mr. Cobban

to tell Mr. Griswold to make no bargains in any way

tow^ards locating people on stone and timber claims.

CJ. Was that the only conversation you ever heard

between them with reference to the subject?

A. No, I heard them later on.

Q. Well, what were the subsequent conversations,

or the substance of them, if you can give them to us?

A. Well, that he wasn't to locate anyone on timber

and stone claims, or make any bargains with them, but

if they should have a chance, or if anyone should wish

to buy their claims, after they had made their final

proofs, they could sell them.

Q. Well, was that all that was said?

A. Yes, sir, I think that was all.

Q. That was all that you know of the conversation?

A. Yes, sir, I wasn't interested in the conversation,

and it wasn't any of my business, and I didn't think to

inquire about it.

Q. Now, was there anything said as to the nature of

any sort of an agreement or contract, or arrangement,

that Mr. Griswold was allowed to make concerning

these claims?

A. According to the conversation, he was not al-

lowed to make any.
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Q. Was not allowed to make any sort of an agree-

ment? A. No, sir.

Q. We want to ask you a question about the time

when you were in the Cosmopolitan Hotel and made

a bargain for the sale of this land, as you have testi-

fied to; we want to ask you to state just who was pres-

ent?

A. When we made a bargain to sell, after we had

made final proof?

Q. Yes, sir?

A. There was I and Mr. Griswold and my wife and

my mother.

Q. And your wife's name is Katie Watson, and your

mother's name is Harriet Watson? A. Yes, sir.

Q. Was Mr. Cobban or Mr. Dinsmore present at

that time? A. No, sir.

Q. What, if any, contract or agreement had you

ever made with Chauncey L. Griswold, with reference

to the sale or transfer of your timber and stone entry,

or the timber and stone entry of Harriet Watson, or

the timber and stone entry of Katie Watson, prior to

the time of your making final proof?

A. We had never made any.

By Mr. BICKFOED.—I believe that is all.

Cross-examination.

(By Mr. MAYNARID.)

Q. Where did you say you are now living?

A. At Emmet, Idaho.
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Q. At Emmet? A. Yes, sir.

Q. What are yon doing there?

A. I am working for J. L. Reed.

Q. What doing? A. Driving team.

Q. Well, what is Reed's business?

A. He is in the sawmill business.

Q. How long haye you been driving team for Mr.

Reed?

A. I have been there about two months and a half.

Q. What did you do just before that?

A. Well, I wasn't doing anything this last winter.

Q. Wasn't doing anything at all?

A. No, sir, that is worth speaking of.

Q. Just such jobs as you could pick up?

A. Well, I didn't work very much in the winter

time; I worked a few days last fall for different ones,

a day, maybe, or half a day, and I was haying up in the

Boise valley, and farming.

Q. Then what did you do before that?

A. Last summer I was working for Mr. Reed.

Q. The same man you are working for now?

A. Yes, sir.

Q. And doing the same work?

A. I was driving team; I wasn't exactly working

for him. I had a contract to put some logs to his mill.

Q. And what did you do before that?

A. Well, sir, I generally followed the lumbering

camps, and always have since I have been big enough

to earn wages, most of my time.
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Q. What is that?

A. Most of my time; I have worked at other work

a little, but not a great deal.

Q. And how long have you been in Idaho?

A. I came there, I think it was about the 10th of

last May.

Q. You have been there about a year now, then?

A. Just about, yes, sir.

Q. And did you take your wife and boy with yon?

A. No, isir.

Q. Where did you leave her?

A. She is in Oregon.

Q. In Oregon? A. Yes, sir.

Q. What is she doing there?

A. She isn't doing much of anything; she isn't al)le

to do anything.

Q. Who is she living with?

A. She is living at her mother's.

Q. At her mother's? A. Yes, sir.

Q. And what is the name of her parents?

A. Harrill.

Q. Where is your father and mother?

A. I couldn't say. I don't know where they are; 1

have not heard from them for a couple of years.

Q. So you have been off alone in Idaho?

A. Yes, sir.

Q. How old are you?

A. Well, sir, I am most 37.
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Q. Most thirty-seven?

A. Yes, sir, the sixth of this month.

Q. And previous to your moving to Idaho, where

did you live, in Montana?

A. I lived on the Blackfoot river about four miles

above Mr. Griswold^s.

Q. And were you living there at the time that you

moved to Idaho?

A. No, sir, I went from there to Dodds, and from

there down to Missoula; I worked there a while.

Qi. Worked for the Dodds?

A. Yes, sir, in the lumber camp; I went from Mis-

soula down there.

Q. What Dodds?

A. Well, Allen Dodd, I believe, was running the

camp; he is a man that I used to know here.

Q. Working out by the day for Allen Dodd?

A. Yes, sir.

Q. Did you know the whole family of Dodds, Har-

rison, Matilda and Lizzie Dodd? A. Yes, sir.

Q. You know them all?

A. All that was there, I couldn't say as to au}

others.

Q. And what were you doing for the Dodds?

A. I was driving team.

Q. Driving team there? A. Yes, sir.

Q. Well, have you got any real estate, Marion?

Bv Mr. WALSH.—We object to that upon the gTOund
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that it is not proper cross-examination, and that it is

irrelevant and immaterial.

A. No, sir.

Q. Or any personal property of any value?

By Mr. WALSH.—We object to that upon the ground

that it is not proper cross-examination, and that it is

irrelevant and immaterial.

A. No, sir.

Q. Did you have any in 1899^—at the time you took

up these claims?

By Mr. WALSH.—We object to that upon the ground

that it is not proper cross-examination, and that it is

irrelevant and immaterial.

Q. Answer the question, Marion, please?

A. I had a team of horses.

Q. In 1899? A. Yes, sir.

Q. Had a team of horses? A. Yes, sir.

Q. Did your wife, Katie, have any property of her

own? Did she own any land that you know of—

I

mean other than this claim that she took up?

By Mr. WALSH.—W^e object to that upon the ground

that it is not proper cross-examination, and that it is

irrelevant and immaterial.

A. Any excepting that?

Q. Yes, sir.

A. No, sir, not as I know of.

Q. Yes, sir, that is what I mean; did she have any

personal property?
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By Mr. WALSH.—We object to that upon the ground

that it is not proper cross-examination, and that it is

irrelevant and immaterial.

Q. Answer the question, Marion, please.

A. No, sir.

Q. How old is your wife?

A. Well, I wouldn't say positively, but I think she

is about twenty-nine.

Q. Now, do you mean? A. Yes, sir.

Q. How long have you been married to her?

A. About eleven years.

Q. Eleven years; have you any children?

A. One, yes, sir.

Q. One child? A. Yes, sir.

Q. Where is the child now?

A. With its mother.

Q. With its mother? A. Yes, sir.

Q. How old is your mother, Harriet Watson?

A. I think she is somewheres about fifty-five; I

wouldn't be positive as to her age.

Q. And your father is Doc. E. Watson, is he not?

A. Yes, sir.

Q. And how old is he?

A. Well, I couldn't say just as to his age, how old

he is; he is about sixty-five or sixty-six.

Q. Well, your father and mother were—where were

they living at the time that they took up their claims?

A. They were living right near me.

Q. How many brothers and sisters have you?
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A. I haye two sisters and no brothers.

Q. What was your father doing at the time?

A'. When he took the claim?

Q. Yes, sir.

A. He wasn't doing anything just at that time.

Q. Has he any business or trade or occupation?

A. No, sir.

Q. How has he made a living?

A. Nothing, only a common laborer.

Q. A common laborer, did you say?

.

A. Yes, sir.

Q. Who was he working for at the time you took up

these claims? A. He wasn't working for anyone.

Q. What kind of a—was he boarding or living in a

rented house?

A. No, isir, he had a house of his own that he built.

Q. Squatted on some Government land?

A. No, sir.

Q. Well, what kind of land w^as it?

A. Well, you might say that the school section—

I

was living on it.

Q. You squatted on that?

A. We were living there; that was the camp; the

lumbering camp.

Q. And how long had you known Mr. Griswold at

this time?

A. Well, I got slightly acquainted with Mr. Gris-

wold just after I came to the State of Montana.

Q. And how long has that been?
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A. That was in 1898.

Q. In 1898, did you say? A. Yes, sir.

Q. Did you just moye into this State in 1898 or

189'7? A. Eighteen ninety eight.

Q. Where did 3^ou come from?

A. From Oregon •

Q. From Oregon? A. Yes, sir.

Q. And did you come directly from Oregon to the

Blackfoot country?

A. No, sir; went from Oregon to Tacoma, Washing-

ton.

Q. I mean when you settled in Montana.

A. I left Tacoma, Washington, and then came here

to Montana.

Q. 'Settled in the Blackfoot country?

A. Yes, sir.

Q. Whereabouts—and then you became slightly ac-

quainted with Mr. Griswold?

A. Yes, sir, I met him the first time I ever went by

his place.

Q. The first time you ever went by the place you

met him? A. Yes, sir.

Q'. And when was that?

A. That was in 1888—in 1898, I mean.

Q. Now, then, you said to my brother on the other

side, that you heard that Mr. Griswold was taking up

land and you went to see him about it?

A. No, sir, I did not.
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Q. What did you say?

A. I said that I heard that he was looking timber

lands.

Q. And you went to see him?

A. No, sir, I did not go to see him.

Q. Well, what did you do?

A. T miet himi rigiht ouj the road where I live.

Qi. I didn't undersitand your last answer, ^Ir. Vrat-

son.

A. I said I met him on the road, right near where I

was living.

Q. Well, was he—^what was he doino:?

A. He was coming along the road on horseback.

Q. On horseback? A. Yes, sir.

Q. In] which direction was he going, going towards

his home? A. I think he was.

Q. And you were goinig towards your home?

A. I was right at my home.

Q. What did you say?

A. I was right at my home, right on the road that

ruins right by the house.

Q. And you were right at your own home?

A. Right near there, yes, the road runs right by the

house.

Q'. What were you doing?

A. I wasn't doing anything but just walking along,

looking at the river.

Q. Well, did yon speak to him' iirst? A. I did.

Q. What did you say to him?
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A. I aisiked' him about the timber land, and he said

he was lookinqf up unsurveyed timl3er land. I spoke

f him about a timber claim, and he said he wasn't hunt-

ing timber claims, but that if I wanted to take a timber

and stone claim, he knew where I could get a loan of the

money to make final proof, if I didn't have it myself.

Q:. How did you happpen to speak to himi at that

time about takinig up a timber claim?

A. Well, I understood that he Avas looking up tim-

ber claims, and I had heard of timber claims being taken

up several years ago, but I had never taken up any my-

self.

Q. Wihat is that?

A. I had never taken one myself.

Q. Anid that is the reason that you spoke to him at

that time about your taking up a claim under the Tim-

ber and Stone Act? A. Yes, sir.

Qi. And what did he say?

A. He said that if I wanted to take up a timber and

stone claim, he knew where I could get the money to

make fimal proof if I didn't have it myself.

Q. Well, Mr. Griswold had known you for more than

a year at that time, had he not?

A. Yes, about a year, I guess.

Q. You had lived within fonr miles of him?

A. Not all of that time, no, sir.

Q. Well, he knew very well that you didn't have

any money to buy land with?

A.I couldu't say why he knew that.
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Q. You couldn't stay how he knew that you didn't

have any money to buy land with?

A. No, I couldn^t see why he knew that I didn't.

Q. Well, you didn't have any money to buy it, did

you? A. No, sir.

Q. W^ell, wasn't he well enough acquainted with you

to know that, Mr. W^atson?

A. 1 don't know why he should know it; I don't see

why he should know it.

Q. Well, did you select your own locations?

A. I went and ran out the lines of my own claim and

found the corners.

Q. How long after this conversation occurred?

A. I couldn't say positively; just a few days.

Qi. How far was it from your home?

A. It seems to me it is about four miles from wiiere

I wais living at the time.

Q. What is that?

A . About four miles from where I was livinig at that

time.

Q. And was your mother and your father and your

wife's locations near by?

A. My wife—my father's was; my mother's was not,

and my wife's was not; they are on the opposite side

of the river, on the south side.

Q.. On the other side of the river?

A. Yes, sir, my father and my claim are on the nortli

side.

Q. Your two claims adjoin?
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A. I couldn't say as to that now, whether thcj did

or not.

Q. Did your mother's and your wife's adjoin?

A. I don't recollect.

Qi. You dbn't recollect about that?

A. No, sir, I do not.

Q. Well, how do you know about these descriptions

being open for location?

A. You mean for those claims?

Q. Yes, sir.

A. Finding out how they was vacant?

Q. Yes, sir, how did you find that out?

A. Mr. Griswold gave me a plat of the claims, and I

went and hunted it up. I told him I didn't know any-

thing about where I could find the claim, and he gave

me a plat so I could find my claim, if I wanted one.

Q. Was that true also of the three other claims?

A. No, sir, only one of them.

Q. Which one was that? A. My father's.

(2. Your father's and your own claims Avere made

at the suggestion of Mr. Griswold, he giving you the

plats, and telling you about theni?

A. Noi, sir, he gave me the x^lats of the country and

I went up and located the land myself and hunted it up.

Q. Did he tell you that these descriptions were open

for loication?

A. No, sir, he told me that I might possibly find a

c:aim in there, and I did.

Q. He didn't go with you?
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A. Not at that time.

Q. How long' a time after that did he go?

A. Well, he went in a very short time; I don't recol-

lect JTist how long it was; it wasn't only a few days.

Q. That is, your father's and yoiic mother's—your

own and your father's claim? A. Yes, sir.

(}. What did he go for?

A. Well, sir, I didn^t aisk him.

Q. Who went with—who was with you except Mr.

Griswold? A. My father.

Q. Anybody else? A. No, sir.

Q And you don't know w^hy Mr. Griswold went along

with you? A. No, sir, I do nor.

Q. Do you know what you did ?

A. I know that I found a claim for mj^self and my

father there; he didn't tell me his business in going; he

wanted to go and he went, I supijosis

Q. He wanted to go along with you, and he did go?

A. Yes, sir.

Q, And now you say you don t know what he ^\ent

for? A. I never aisked him.

Q;. Are you able to say what he did after Jj/3 got

there?

A. Nothing, only he looked over the timber, as near

as T could' see.

Q. He looked over the timber nn both clain^s?

A. Yes, sir.

Q. And did he afterwards go with you to your wife's

and yo'ur mother's claim on the other side of the river?
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A. Yes, sir.

Q. How long afterwards?

A. I couldn't say positively just when, but it was

just a short time.

Q. Who was in the company at that time?

A. I and Mr. Griswold and my wife and my mother.

Q. Had they been there before; had your wife and

mother been on their claimS) before?

A. Yes, sir.

Q. When? A. Just after we found them.

Q. That is, they went up there a second time with

Mr. Griswold.

A. Yes, sir, we were up together, all four of us.

Q. And what did Mr. Griswold do there then?

A. Well, he didn't do anything that I could see.

Q. Didn't he do the same

—

A. He walked around while I was sliowing my wife

tind my mother their claimis.

Q. He examined the timber on these two claims, as

he did the timber on your claim and your father's?

A. I suppose so; I suppose I saw what he was doing.

I didn't ask him any questions because I didn't think

it was any of my business.

Q. Didn't think it was any of your business.

A. No, sir.

Q. Now then, do you say that you selected those two

claims without Mr. Griswold telling you of them?

A. I selected those claims and went and hunted

them out myself.
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Q. From plats that Mr. Griswold gsuve you?

A. No, sir, onlly the one claimi; only the claims for I

and my father. i

Q. Hofw were you able to hunt them up yourself?

A. Well, if a man knows anything about timber, if

he finds the corners of one section, or the township,

it isn't hard to find others.

Q. Well, how do you know that they were open for

location? A. Well I was only told so.

Q. Who told you that?

A. I think Mr. Griswold did; I am not positive; I

think he told me they were vacant.

iQ. Well, then, what was next done? You went

shortly thereafter down to Helena to file on them, did

you not? A. Yes, sir.

Q. And how did you go?

A. I went to Missoula with a team, and from there on

the train.

Q. Who went with you?

A. My wife and my mother.

Q,. Why didn't your father goi at the time?

(A. Well, we couldln't all leave home at the same

time. '

Q. Your father went later? A. Yes, sir.

Q, Had you seen Mr. Cobban up to this time?

A. No, sir. ^
*

Q. 'Did you ever see him before you got to Helena?

A. No, sir. i :

Q. You went to Missoula? A. Yes, sir.
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Q. Wihen did you first see Mir. Oobban?

A I think it was some time in Auigiust; sometime in

August I met Mr. Cobban.

Q. And that was the first time you ever saw hiim?

A. Yies, sir.

Q Well, was that before or after you had filed?

A. That was after I had filed, quite a bit.

Q. Quite a bit after yon had filed?

A. Yes, sir.

Q. When I say "you'', I mean yourself and wife and

mother. A. Yes, sir.

Q Where did you meet him?

A. T think it was in Missoula that I met him the first

time; 1 am not positive, though.

Q. But you are sure it was after your return from

Helena, and after you had filed? A. Yes, sir.

Q. Did anyone—was there anyone else in your party

at the time you went to Helena?

A. Besides us three?

Q. Yes, sir. A. I don,t remember.

Q. Did Mr. Griswold go along; with you?

A. It seems to me he did, but I wouldn't say positive

whether he did or not; I think he did. '

Q;. Well, nowi, Marion, refreshing your recollection,

anid thinking as hard of it as you can, and recollecting

the circumstances, don't you remember distinctly that

Mr. Griswold did go with you at that time?

A. I think Mr. Griswold went with us.

Q. He met you at Missoula, did he not?
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A. Mr. Griswolici, do you mean?

Q. Yes, sir. A. I think so.

Q. Then you, and your mother and sister drove down

with a team from your home to Missoula, and you left

your team there? A. Yes, sir.

Q. And met Mr. Grisiwold as Missoula, and after that

he came on with you to Helena? A. Yes, sir.

Q. Now, Mr. Grriswold paid your railroad expenses,

flid he not? A. No, sir.

Q;. What? A. No sir.

Q. DidnJ't he advance the money to pay your rail-

road fares? A. No, sir.

Q. W^ho did pay your expenses?

A. We paid them ourselves.
i

Q;. From whomi did you get the money?

A. Mr. Catlin.

Q. From Mr. Catlin?

A. Yes, sir, I got the loan of the money from Mr.

Catlin, through Mr. Griswold.

Q. Through Mr. Criswold. Now, Marion, please ex-

plain tO' me just what you mean by that.

A. Well, Mr. Griswold said at the time I spoke to him

about the tim^ber and stone claimi, that he knew where

I could get a loan of the money if I didn't have it myself,

and so I got this money from Mr. Catlin as a part of the

loan.

Q. What did you say?

A.. T got this money fromi Mr. Catlin when I made

my final proof.
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Q. What is that?

A. When I made my final proof, I got this money

from Mr. Catlin as a part of the loan, when I made my
fifial proof on my claim.

Q. That is, it stood on the same basis as the money

you got when you paid for the land?

A. The same as the balance that I got for the loan.

Q. Well, now, Marion, when you stated to me a few

minutes ago that you didn't see Mr. Co^bban until after

you had proved up^—I mean until after you had filed

—

A. I didn't see Mr. Cobban until after I had filed.

Q. Yes, and it is further true that you went with

Mr. Griswold to Mr. Cobban's office, when you met him

in Missoula?

A. Well, I didn't know whether it was Mr. Cobban's

office at that time or not.

Q. Well, you know now, don^t you, that it was?

A. Yes, sir.

Q,. And you found out that very shortly after you

returned fromi Helena the first time?

A. Well, I couldn't say when I did find it out.

Q. Well, now, had you ever seen Major Catlin, be-

fore Mr. Griswold took you to the office?

A. I had never met Mr. Catlin before, no, sir.

,Q. You were introduced to him by Mr. Griswold,

were you? A. Yes, sir.

Q. And then you say that you received money enough

to pay for the expenses in going to Helena?

A. I got the loan of the money, yes, sir.
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Q. And how mnch did you receive?

A. I thinik aObout thirty-five dollars.

Q. You think afbout thirty-five dollars?

A. Yes, sir.
;

Q. And did you and your mother and wife and Mr.

Griswold take the train shortly thereafter for Helena?

A. We all went together.

Q. To Helena? A. Yes, sir, the four of us.

Q. Well, now, was this thirty-five dollars paid tO;

you; did you receive the currency? A. Yes, sir.

jQ. And you bought the tickets? A. Yes, sir.

Q. For the four of you?

A. (For three of us.

Q. For three of you? A. Yes, sir.

Q. Then, just what did you do, please, Marion?

A. Well, we went into the land office and filed on-

our claims the next morning.

Q. Filed on your claims the next morning?

A. Yes, sir, the next morning after we got into Hel-

en^. I think it was somewheres about midnight when;

we got in there.

Q. How long have you been acquainted with a man

by the name of Stephen Te^pper, at that time?

A. iStephen Tepper?

Q. Yes, sir. i

A. I wasn't acquainted with anyone by that name.

Q. Do you know a man by the name of Tepper?

A. I suppose I knew him; if I knew where he was'
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living or what he w^as doing, I could tell you; but I

don't recollect.

Q. Well, do you know of a Mr. Bryan, Thomas! B.

Bryan? A. That is Tom Bryan, is it?

Q. Yes, sir. A. Yes, sir.

Q. How long have you know him?

A. Before this?

Q. Yes, sir, ibefore this?

A. I had never got acquainted vnth Mr. Bryan, that

I know of; I don't reicollect.

Q. What is that?

A. I don't recollect of meeting Mr. Bryan before this.

Q,. Well, how long after yon filed did you meet Mr.

Bryan? \

A. I think! when I made final proof; I think it was.

Q. When you bought your land?

A. When I made' final proof on my claim.

Q. You think that was the first time that you met

Mr. Bryan?

A. I wouldn't say positive that that was the first

time, but it seems to me that it w^as the first time that

1 met him, to get acquainted with him; I wouldn't say

positive; I live not far from him. Whether that was'

the time that I first got acquainted with him or not, T

couldn't say.

Q. Well, you knew! a man by the name of John Gil-

lies, didn't you? A. Yes, sir.

Q. You knew him? A. Yes, sir.

Q. How long had you known him?
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A. Well, I never was acquainted witli Mr. Gillies!

only a short time.

Q. You were acquainted with him a short time?

A. Yes, sir.

Q,. When was that, please?

A. I think that was along in the summer of 1900 that

I got acquainted with him, in 1900^—^I should say 1899.

Q. What did you say?

A. In 1899, 1 thinik it Was, that I got acquainted with

him. ^

Q. Where was he?

A. I think the first time I reicollect of meeting Mr.

Gillies, he was running a stopping-house on the Clear-

water that Mr. Griswold used to' run. . -

Q. Weil, now, when you were at the land office with

your wife and mother and Mr. Griswold, you filed on the

land and gave the descriptions in? A. Yes, sir.

Q. And then after that you returned back home, did

you not? A. Yes, sir.

Q. And went up into the Blackfoot country?

A. Yes, sir.

Q. And did you stay there during the sixty days?

A. Where, at home?

Q. Yes, sir.

A. No, sir, I wasn't right at home all the time.

Q,. Well, I mean working up there? ,
'

A. I was working around some, yes.

Q. IHow many times during this intervening time
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and before you retnrned to Helena by way of Missoula,

were vou in Missoula?

A. I don't understand your question.

By the EXAMIIi^EiR.—^Ke means between the time

you filed and the time of final proof.

A. Between the time of filing and the time of making

final proof? '

Q,. Yes, sir.

A. I was in Missoula, I couldn't say how many times,

but I was in there several times.

Q. Why did you go there? <

A. Well, I was down there trading, for one thing.

Q. W^hen did you see Mr. Ooibban?

A. I think it was in August, some time, that I met

Mr. Cobban. '

Q. Well, it was between those two dates, wasn't it?

A. Yes, sir, between the time that I made my filing

and the time that I made final proof.

Q. And who was with you?

A. When I met Mr. Cobban?

Q. Yes, sir.

A. I met Mr. Cobban, I think, when Mr. Griswold

nnd him were having a conversation.

Q,. Wliat were you doing there?

A. I went there to see Mr. Griswold.

IQ. And you saw Mr. Griswold? A. Yes, sir.

Q. Saw him, at Mr. Co'bban's office?

A. Yes, sir. '
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Q. You saw him there at Mr. Cobban's offiee?

A. I saw Mr. Griswold there, yes, sir.

Q. And he introduced] you to Mr. Cobban?

A. I couldn't say whether he did or not.

Q. But when you met Mr. Cobban there^—when you

met Mr. Griswold there, that was the first time that you

had ever seen Mr. Cobban, was it not?

A. I rather think it was. i

Q. And how long were you there?

A. Well, I couldn't say as to that. I wasn't there

but a short time.

Q. Did you leave Mr. Griswold there in the office?

A. I couldn't say as to that, whether I did or not.

(Q. Do you rememlber of his going away with you?

A. No, sir. '

Q. Well, how many times after that did you see Mr.

GriswoM and Mr. Cobban there inJ the office?

A. Well, I couldn't say just how many times I saw

them; I saw them at different times; I couldn't say how

many. >

•Q. Well, how! many times would you say?

A. Well, I wouldn't say, because I aim not positive

how many times I did see them. '

Q. Well, wasi it four times?

A. I couldn't say as to that.

Q. Well, was it two times?

A. I couldn't say as to that.

Q. iSo that the only time that you have a clear recol-

lection of seeing Mr. Cobban and Mr. Griswold together
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was when you went to the office to see Mr. Griswold, and

was then introduced to Mr. Cobban by Mr. Griswold?

A. I don't recollect whether I was introduced by Mr.

Griswold or not at that time, the first time I met Mr.

Cobban.

Q. Well, you had no business with Mr. Cobban, did

you? A. No, sir.

Q. Didn't have, at any time between the time of your

filing and ofter you had proved up?

A. None with Mr. Cobban whatever from the time

I filed up until the time I made final proof.

iQ. Yes, sir. What business did you want to see Mr.

Griswold on When you went to Mr. Cobban^s office?

A. At that time I was doing some* work for Mr. Gris-

wold.

Q. What work was it?

A. I was looking for unsurveyed timber lands.

Q. In the Blackfoot country? A. Yes, sir.

Q. And that w'as all the work that you v^as doings

for him?

A. That was all the work that I was doing for Mr.

Griswold, yes, sir.

Q. And, as I understood you to say to my brother,

you only worked for him about a week. '

A. I thinly it was something like about eight days.

Q,. About eight days? A. I think so.

Q. And can you recall in what month this eight days'

work* was performed? '

A. It was in August, some time.
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Q. In August? A. Yes, sir.

Q. And just what was the nature of that work?

A. Well, sir, I was running out lines with a compass.

Q. What did you say?

A. I was running out lines with a compass.

Q. That is, you were surveying some lands?

A. Well, I was running out some lines over unsur-

veyed land, as near as I could run theim out.

Q. The subdivision of land into forties, eighties and

a hundred and sixties? A. Yes, sir.

Q. Did you know for what purpose you were doing it?

A. No, sir.

^Q. Do you know wihat Mr. Griswold wanted it done

for? A. No, sir.

Q. And you didn't know for whom you were working

at that time?

A. For whomi he was working? I was working for

Mr. Griswold.

Q. You don't know for whom he, Mr. Griswold, wa^

working at that time? A. No, sir.

Q. You never did hear, did you?

A. Well, I found out afterwards that he was looking

up unsurveyed timber.

Q. Who for?

A. Well, I couldn't say as to that, whether I ever

heard who he was workingi for, or anything of the kind.

Q. Do I understand you to say that you now testify

that during that entire season you didn't know' who Mr.

Griswold was working for?
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A. I might have, but I don't recollect of having any

conversation to anyone. <

Q. And you don't recollect that you ever heard that

he was working for Mr. Coblban?

A. Nothing more than hunting timber—unsurveyed

timber lands, I think I heard about that.

iQ. You think you heard about that?

A. Yes, sir.

Q. And that was all?

A. That was all, yes, sir.

Q. That was all that you heard or knew, or under-

stood in any way that he had any dealings with Mr. Cob-

ban? A. Yes, sir.

Q. Well, do you remember the circumstances of your

coming a second time to Helena, at the time you filed

—

I^roved up?

A. I knew I was going there to prove up.

Q. And your wife and your mother went with you?

A. Yes, sir.

Q. And went in substantially the same way as you

did before, did you not—that is, you went down to Mis-

soula by wagon, and left your wagon there and took the

train? A. Yes, sir.

Q,. And Mr. Griswold was with you at that time?

A. Yes, sir.

i'Q. And came on to Helena, in addition to you four?

A. I don't remember who' was along; I don't recol-

lect.

Q. Well, did Mr. Cobban come along?
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A. I couldn't say whether he did or not; I don't rec-

ollect who was along now.

Q. Well, did you get your money to pay your railroad

expenses and hotel expenses to Helena the second time,

the same as you did before?

A. When I went to prove up on the claim?

Q. Yes, sir.

A. We got the loan of the money that we was to get.

Q. And did you go with Mr. Griswold to Mr. Oatlin's

office again? A. Yes, sir.

Q. How much money did you get? ;

A. I don't recollect now; I didn't get it myself then;

Mr. Griswold got it.

Q. Mr. Griswold got it, you say? A. Yes, sir.

Q. Money enough to pay for the three descrlptians?

A. Yes, sir.

,Q. You got money enough, also, to pay the expenses.

of the trip, did you not?

A. I couldn't say.
'

Q. You think you did?

A. I couldn't say as to that.

Q. You have no recollection of paying out any money

yourself, have you, for expenses at that time?

A. Well, I generally always paid.

Q. Well, did you then?

A. When I am in town I always spend money if I have

got it.

Q. Did you then?

A. Pay out any money towards expense®?
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Q. Yes, sir. A. Yes, sir.

Q. What money was it? A. My own money.

Q. For what did you expend money?

A. Well, I couldn't tell you just what I did spend it

for.

Q. Who bought the railroad tickets?

A. We got our own tickets.

Q. Who paid for them? Can't you answer the ques-

tion, Mr. Watson? A. I don't recollect now.

Q. Well, the next day you went to the land office with

Mr. Griswold, and made your final proof, did you not?

A. Went the next day after we got to Helena, yes, sir.

iQi. And Mr. Griswold paid this money for the land

into the land office, did he not? A. Yes, sir.

Q. You hadn't seen either Mr. Catlin or Mr. Cobban,

had you? A. I saw Mr. Catlin.

Q. The second time? A. Yes, sir.

Q. And what did he say to you?

A. Well, after we got the balance of the money to make

final proofs from Mr. Griswold.

lQ. That is, he told you that he had given the money

to Mr. Griswold to pay for the land?

A. Well, he didn't tell me anything of that kind, that

I know of, just exactly.

Q. Well, you say that Mr. Griswold got the money?

A. Yes, sir.

Q. And paid it into the land office? A. Yes, sir.

Q. Did you give Mr. Catlin a mortgage?

A. No, sir.
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iQ, Did you give him a note?

A. No, sir, not at that time. <

Q. So you went on in that way and bought your land?

A. Yes, sir.

Q. And your wife's and your mother's also?

A. Yes, sir.

Q. And you are unahle to say as to whether Mr. Cob-

ban went along with you or not?

A. I couldn't say whether he did or not; I don't re-

member who was along.

Q. You stopped at the Cosmopolitan Hotel, did you

not? A. Yes, sir.

Q. Did Mr. Griswold take you there?

A. We went ourselves; we got into a cab at the depot

and rode up to the Cosmopolitan Hotel.

Q. With Mr. Griswold?

A. I couldn't say whether Mr. Griswold went along

with us or not, but it seems to me that he did.

Q'. Now, do you remember what took place at the land

office, Marion? *

A. Nothing more than to make final proofs on our

claims. That is all I recollect of.

Ql And you knew at the time that you had to have

a publication of the notice, didn^t you, and had to have

witnesses? A. When we made filings?

Q. Yes, sir. A. Yes, sir.

Q. And had to have witnesses? A. Yes, sir.

Q. Well, now, who did you name as witnesses?'

A. Well, I couldn't say who was named.
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Q. Oh, did you leave the matter to somebody? Who
did you leave that matter to, Marion, the naming of the

witnesses, and seeing that it was properly published in

the newspaper and paying for it?

By Mr. BICKFOKD.—We object to this for the reason

that the rules of the Department and the rules of the gen-

eral land office which have heretofore been read into the

record, in this case, show that it is the duty of the register

and the receiver to attend to the publication of the notices

for the final proof, and so on, and therefore, the question

is irrelevant and immaterial, and it is not proper cross-

examination.

By the EXAMINER.—You can answer the question.

A. We named our own witnesses.

Q. You named your own witnesses? A. Yes', sir.

Q. And who did you give?

A. I have forgotten who it was, now. I never paid

much attention to that, because I didn't think it was nec-

essary to remember that.

Q. What is that?

A. I didn't think it was necessary for me to remember

anything of that kind all my life.

iQ. Can you remember if you had anything to do with

that at all—in any way?

By Mr. WALSH.—We object to this because it is in-

definite, and the term "to do it with" does not convey any

idea to the witness.
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Q. Have anything' to do with the publication of the

notices or the naming of the witnesses?

By Mr. BIOKFORD.—He has answered that question

as to the naming of the witnesses, and he said that they

named their own witnesses.

Q. But you cannot remember who they were?

A. No, sir, I don't remember just who they were.

Q. Well, can you remember that you did anything else

besides that? A. No more than—in what way?

Q. Ini regard to the paying for the publicationi

A. I don't recollect now.

Q. Well, do you remember when the witnesses were

named, Mr. Watson, by you?

A. They was named on the day that we made our filing.

Q. And who were they named by?

A. We named our own witnesses.

Q. Well, weren't they named by Mr. Griswold?

A. No, sir.

Q. The}^ were not named by him? A. No, sir.

Q. You think you named them yourself, then?

A. I don't think so, I know it.

Q. Your wife and mother had nothing to do with it?

A. Yes, as I said before, they named their OAvn wit-

nesses,
i

Q. Well, you did it for them, did you not?

A. No, sir.

Q. Didn't you have charge of that business?

A. No, sir, it wasn't none of my business to name their

witnesses; I named my own.
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Q. Well, weren't the same witnesses named in each

case?

A. I couldn't say as to that whether they were or not;

I don't remember who were the witnesses for each party.

Q. Well, if you didn't know Mr. Bryan until—and

have no recollection of meeting him until you proved up,

how could you name him as a witness upon your final

proof?

By Mr. BICKPOKD.—We object to that for the reason

that the witness has not said that he named Mr. Brvan,

and it is not proper cross-examination.

Q. Do you know Mr. Bryan?

A. I don't recollect now who the witnesses were.

Q. Well, if as a matter of fact Mr. Bryan was one of

the witnesses, and you hadn't met him until you proved

up, and didn't know there was such a man, how could you

name him as a witness sixty days before?

A. I didn't say I had never met Mr. Bryan; I don't

know as I had; I don't recollect of meeting him; I don't

know just when^

—

Q. When did you name him as a witness?

A. I don't recollect when I did get acquainted with

him ; I don't recollect that ; I couldn't say.'

Q. I read from the record in this case, from Volume

5, on page 2462, the testimony of Mr. George D. Greene,

register of the land office at Helena, and I show the wit-

ness the page, and ask him to follow me.'

"Q. Who was the next one, Mr. Greene?
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"A. The next one, I think, is Cash Entry 6203, by

Marion B. Watson.

"Q. When was the sworn statement; filed?

"A. July 17th, 1899.

"Q. For what land?

"A. It was for the southeast quarter of section 2, in

township 15 north, range 14 west.

"Q. And who were the witnesses advertised to appear

in support of the claim of this man?

"A. C. L. G^ris'wold, Stephen Tepper, John Gilles and

T. B. Bryan."

Now, I ask you if, with the acquaintance that you have

sworn to as having with Mr. Bryan and Mr. Tepper, and

John Gillies, how you came to name them as witnesses?

A. Well, I don't know just when I got acquainted with

them. I was a stranger with most everyone up in that

country, but I got acquainted with almost everyone. They

are names that I do not remember.

Q. You have no recollection of having met Mr. Bryan

until you met him there in Helena, at the time he was

your witness, and how do you account for the fact?

A. I don't know when I did get acquainted with Mr.

Bryan. I didn't say I had never met him.

Q. Well, how did you come to name him as a witness?

How do you account for the fact that Mr. Bryan's name

appears there as a witness for you?

A. Well, I suppose he was a witness, and I suppose I

knew him ; I suppose I got acquainted with Mr. Bryan.



5060 TJw United States of America

(Testimony of Marion B. Watson.)

Q. And referring" further to the testimony of Mr.

Greene, on the same page, I read as follows

:

"Q. And who were the witnesses that were examined

there?

"A. Mr. Thomas Bryan and C. L. Griswold were the

witnesses who appeared."

And the question is further asked the Avitness, as fol-

lows :

"Q. On that final hearing w^ere the questions in the

same form and the testimony to the same effect as the

other witnesses that you have testified to?

"A. Yes, sir.

"Q. And were the answers the same?

"A. Well, to the isame practical effect. Of course tliere

is some variation in all of these cases.

"Q. The testimony that you speak of, were they the

same matters in substance, rather than in form?

"A. Matters of form rather than in substance."

By Mr. WALSH.—^We move to strike out the testimony

read by counsel, upon the ground that it has no place here

in the record, and is argumentative, and we have not

reached the argument of the case yet, and it is duplicating

the testimony.

Q. Well, after this work was completed and your

—

the money was paid into the land office by Mr. Griswold

for yourself and your wife and your mother, you on that

same day, you met him at the Cosmopolitan Hotel?

A. Yes, sir, I saw Mr. Griswold th{it same day.
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Q. And that was in a Yerj short time after you went

to the land office?

A. I couldn't say as to that, just how long it was; I

met Mr. Griswold, though, that same day. I seen him

several times ; I met him on the street and I met him at

the hotel.

Q. And you went to—your wife and mother were pres-

ent with you at the hotel?

A. The three of us were stopping there at the hotel,

yes, sir.

Q. And you went with him that same day to the law

office of Mr. Reeve, did you not?

A. I couldn't say whether it was that day or whether

it was the next morning.

Q. Well, be that as it may, on that same day or the

next morning?

A. I couldn't say Avhich it was ; I don't remember.

Q. Well, I will sl]0\\^ you—I will read from the same

page as before.

"Q. Now, with reference to this entry, when was the

final receipt issued? A. September 28th, 1899.

"Q. And that was the date of the final proof?

"A. Yes, sir."

Q. Do you see that, Mr. Watson? A. Yes, sir.

By Mr. WALSH.—^We move to istrike out the question

of the counsel and the answer of the witness, and we ob-

ject to it for the reason that it is not proper cross-examina-

tion.
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Q. I show the witness Complainant's Exhibit No. 187,

and also Complainant's Exhibit No. 184, and I will ask

him to read the date on the top line of this exhibit.

By Mr. WALSH.—No, no, you needn't mind doing that,

Mr. Watson. We object to that for the reason that it is

not proper cross-examination,

Q. Very well. I read from the exhibit the following:

"This indenture made this 28th day of September, A. D.

one thousand eight hundred and ninety-nine, between

Marion B. Watson and Katie E. Watson, of Bonner, Mis-

soula County, Montanai, the parties of the first pjlrt, and

R. M. Cobban, of Misisoula, the party of the second part,"

and the date of the execution and acknowledgment also

appears to be the 28th day of September, 1899.

By Mr. WALSH.—^We move to strike out the statement

of counsel for the reason that it is the declaration of coun-

sel and not a question propounded to the witnesist, and it

is not proper cross-examination.

Q. And the same dates and figures are in the exhibit,

No. 184.

By Mr. WALSH.—We move to strike out the statement

of counsel for the reason that it is the declaration of coun-

sel and not a question propounded to the witness, and it

i® not proper cross-examination.

Q. Now, then, what have you to say ais to whether or

not you went on the same day, Mr. Watson?

A. Well, I couldn't recollect whether it was or not.

Of course this deed is given^—this date in the deed is the
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same date, but I couldn't say whether it was the same day

or the next morning, as I said before.

Q. Well, you remember of executing" the deed that I

have shown you, do you not?

A. Yes, sir.

Q. You don't know this notary public on this deed,

do you?

A: No, sir, I wasn't acquainted with him.

Q. And you—Mr. Griswold took you to his office,

didn't he?

A. I don't know as he took us to the office.

Q. Well, you went with him, didn't you?

A. Yes, sir.

Q. And there these deeds were signed and executed

by you and your wife and mother? A. Yes, sir.

Qi. You didn't see them drawn up there, did you?

A. Yes, sir.

Qi. What did you say?

A. I think so, I couldn't say.

Q. You couldn't say whether they were drawn up

there or not by Mr. Reece, or handed to Mr. Reece al-

ready prepared?

A. I think they were drawn up right there; I am

sure they were.

Q. What?

A. I am sure they were drawn up right there.

Q. Do you mean to say that you are willing to swear

that the date^—^that the deed of which this certified

copy is—that the deed if which this is a certified copy,
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was drawn there by Mr. Reece in your presence, and

you saw him do it? A. Yes, sir.

Q. And the same with your wife and your mother?

A. Yes, sir.

Q. You saw him draw three deeds and all of them?

A. Yes, sir.

Q. Well, how long were you there?

A. Well, to that I couldn't answer; I don't know

how long we were there; I didn't keep any time; I don't

know how long we were there.

Q. Who were present besides Mr. Reeve and Mr.

Griswold and you three?

A. I couldn't say whether there was anybody, or

who there was, or how many. I didn't take down any

number or the counting of anyone.

Q. Well, where did you go after you had executed

these deeds?

A. Went back to the hotel—the Cosmopolitan.

Q. Who did you go with?

A. My wife and my mother, after we got throu^

our business there.

Q. And who else?

A. Just us three, I think.

Q. Did Mr. Griswold go with you?

A. I wouldn't say whether he walked down to the

hotel with us or not.

Q. Whom did you deliver these deeds to?

A. Mr. Griswold.
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Q. Gave them to Mr. GTriswold? A. Yes, sir.

Q. And whether he walked down with you to the

hotel or no:t, he met you at the hotel after the delivery

of these deeds by you? A. Yes, sir.

Q. And he paid you then in currency—in cash, in

the Cosmopolitan Hotel, the sum of three hundred dol-

lars, did he not?

A. He paid us the sum of five hundred and fifty dol-

lars apiece, taking out the money that we had got as

a loan^—deducted that out.

Q. He deducted it out before he paid it to you?

A. Yes, sir.

Q. How much did you actually receive from him in

cash?

A. It seems to me it was about a hundred dollars.

Q. A hundred dollars apiece?

A. I think so.

Q. Yes, and then you went home and the transac-

tion was closed up so far as you were concerned, was it

not? A. Yes, sir.

Q. Now, then, in the light of this testimony that

you have given, you are prepared to testify that the

receiving of this hundred dollars apiece for yourself

and your wife and your mother, was without any under-

standing whatever which had existed between you and

Mr. Griswold, that when you did make your final proof,

as you have testified, that you were to receive this hun-

dred dollars?
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A. No, sir, we never made any bargain or agree-

ment with anyone.

Q. And you never heard anything about the sum

that you w^ere to receive? A. No, sir.

Q. And you didn't Ivuow who you was to sell to?

A. No, sir, not until after we had made final proof.

Q. And you was—had no knowledge of any kind,

or understanding or agreement, express or implied, in

any way, that you were to do this thing which you did

do?

By Mr. WALSH.—^Wait a moment. We object to

that.

Qi. —a. little later to sell to Mr. Cobban?

By Mr. WALS'H.—Do you want to substitute tbat

language, "which you did do?"

By Mr. MAYNARD.—I put that in as the last part

of the question.

By Mr. WALSH.—We object, then, to his answering

anything further than the last part of the question,

namely, as to his agreeing to sell to Mr. Cobban, and

we object to his answering the part of the question end-

ing, "doing this thing that you did do."

A. No, sir.

Q. And you didn't know how much you were going

to receive for your land?

A. Not until after we made final proof, and Mr.

Griswold came to me and was talking to me, and asked
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me if I wanted to sell our claims, and said that he knew

where we could sell them, and that he would buy them,

and he said what he would give us, and we talked the

matter over, the three of us, and decided to sell our

claims and to take that price, but he didn't say who

was going to buy it, or who wanted to buy it, at that

time.

Q. Well, when did you first find out who was to be

the buyer, after you got up into the lawyer's office?

A. When we went to make out the deeds?

Q. And then he told you who was to buy the land?

A. Who the deed was to be made out to?

Q. And that is the first time you ever heard Mr.

Cobban's name mentioned in the case, is it?

A. Yes, sir.

Q. And that he was the purchaser?

A. Yes, sir.

Q. Or that he was to buy it?

A. That is the first time I heard anything about Mr.

Cobban buying the claims.

Q. And during that entire—during all these weeks

and months that had preceded this, you hadn't heard

from any source that Mr. Cobban was buying this land

—buying lands that were located in the same way that

you and your wife and your mother had located them,

and deeded for a hundred dollars over and above the

expenses? A. No, sir.

Recess taken until two o'clock P. M. same day.
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Hearing resumed pursuant to adjournment.

MAEION B. WATSON, recalled for further cross-

examination.

(By Mr. MAYNAED.)

Q. I call your attention to Complainant's Exhibit

No. 182, being the certified copy of the deed of Doc. E.

Watson and Harriet Watson to K. M. Cobban. Were

you present when that deed was executed?

A. I am not positive whether I was or not; I could

not say; I am not sure.

Q. You knew about the circumstance of your father

taking up land, did you not? A. Yes, sir.

Q. I wish you would please state what those cir-

cumstances were?

A. Well, that he taken up a claim just the same

as I did.

Q. He could not leave home; there is where we

parted company with him ; he did not go on to make the

filings with you because he could not leave home, you

testified? A. Yes, sir.

Q. And after you returned, do 3^ou remember of

his going to Helena for the purpose of filing?

A. Yes, sir.

Q. Did you go with him? A. No, sir.

Q. Who did go with him, if anyone?

A. I could not say; I don't know who did.

Q. You were present at the time that he made his

final proof, were you not?
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A. Well, I am not sure whether I was or not; I

could not say.

Q. Have you any recollection of that fact?

A. No, sir, I could not say whether I was or not, no.

Q. Didn't you know that you were a witness for

him?

A. Well, I don't remember; I never kept track of

anything that way, and I don't remember.

Q. You don't remember as to whether you went to

Helena with your father or not at the time he made his

final proof?

A. It seems to me I was in Helena, but I did not go

with him /

Q. What were you doing there?

A. Well, I couldn't say to that now, what I was

there for. If I was a witness on his final proof, to he

sure I was there.

Q. Do you now say that you don't remember

whether you were there or not at the time?

A. I could not say. It seems to me^

—

Q. And if you were there you don't know how you

got there? A. Yes, I know how I got there.

Q. You went on the cars, I suppose?

A. The biggest portion of the way, I did.

Q. But you could not say why you went there?

A. Well, I don't remember; if I was a Witness on

his final proof, more than likely I was there when he

made his final proof.
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Q. But who asked you to go there to be a witness

you don't know? A. No, sir.

Q. Well, do you remember of having been to Helena

during that season of 1899 except on two occasions

when you went there to file and prove up?

A. I don't recollect, unless I was a witness on his

final proof.

Q. And if you were that would be another time?

A. Yes, sir.

Q. Would that be all the times that you have any

recollection of having been in Helena during the year

1899?

A. I don't remember now the number of times that

J was at Helena.

Q. Have you any recollection of having been there

on any time except the two times that you yourself

went there upon your own business to file and prove

up, and the third time when you might have been there

as a witness for your father?

A. I don't remember how many times I was in Hel-

ena.

Q. As a matter of fact, weren't you there a number

of times other than those that you have named?

A. It seems to me that I was out there, yes, sir.

Q. Have you no recollection why you left your home

in the woods up in the Blackfoot and made the pilgrim-

age to Helena during that season?

A. I suppose I went out there as a witness on D. E.

Watson's claim when he made final proof.
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Q. Why do you suppose that?

A. Well, from my recollection, it seems to me that

I was there.

Q. Have you any recollection of having been there

as a: witness at the time that final proof was made on

any other entries? A. Yes, sir.

Q. You do now have a recollection?

A. Yes, sir.

Q. In how many cases?

A. Well, I don't recollect that, just how many; I

can't remember.

Q. Can you recall any of them?

A. W^ell, I don't remember who it was for.

Q. You have no recollection on that subject?

A. It seems to me that I was called as a witness on

some of the Dodds' claims.

Q. Don't you know that you were?

A. I rather think I was.

Q. When did that come to your mind?

A. Well, I don't know when it did.

Q. Didn't you know when I first commenced the ex-

amination on this branch of the case, didn't you know

then that you w^ere in Helena as a witness in the final

cases of the Dodds.

A. I wasn't studying nothing about that.

Q. Now, you are able to say that you were?

A. I was a witness on some of the claims, yes, for

the Dodds.

Q. Oan you name the number?



5072 The United States of America

(Testimony of Marion B. Watson.)

A. There was eight of them, I think.

Q. Can you give their names?

A. No, I don't know as I can give their names.

Q. Well, give as many of the eight as you can.

A. Well, I might give it and give it in a different

way from the way they signed their names.

Q. Well, you identify them by the way that you'

know them.

A. W^ell, there is Ed Dodd and Hiarrison Dodd and

Cora Dodd.

Q. That is four. A. And Hiram Dodd.

Q. That is five.

A. And Lau Dodd. I don't think that is the way

he gives his name when he signs it, and more than likely

none of the rest of them, either, but that is all of them

that I know that I can give their names that I know!

them by.

Q. Now, then, how did it happen that you went toi

Helena as a witness at the time the final proofs were

made in these cases?

A. I suppose they had my name published as a wit-

ness; that is all I know about it.

Q. And you went because you supposed they had

your name published as a witness?

A. Well, I was notified that my name was published

as a witness.

Q,. Who notified you? i

A. Well, I see the publication in the paper.
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(Q. And that is the waj you received the notification?

A. Yes, sir.

Q. And no other way?

A. Well, it seems to me that some of them said some-

thing to me aBont going.

Q. How many times did you go?

A. I suppose I was a witness on the eight claims; I

think I was.

Q. How many of them gave proof at the same time?

A. I couldn't say to that.

Q. Who paid you for going? >

A. The ones that I went for? i

Q. How much did you receive?

A. Well, I don't remember the amount that I re-

ceived.

Q, They paid your expenses?

A. Yes, I suppose they did; they were the ones that

paid me the money.
j

Q. The Dodds paid you the money, did they them-

selves? A. I think so.

Q. Themselves? A. I think they did.

Q. Or through Mr. Griswold?

A. Well, I couldn't say to that just how that was, be-

cause I was not inquiring into anything of that kind;

I got my pay, and that was all I wanted for my time.

Q. And whether you got your pay that way from Mr.

Griswold or from them, you don't know?

A. I couldn't say.
;
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Q. Didn't joii know for what purpose these Dodds

were making their entries? A. No, sir.

Q. Had no talk with any of them in regard to the

matter? A. No, sir.

Q. Now, you are sure of that, that you had no talk

with any of the Dodds in regard to this subject matter

of taking up claims under the Stone and Timiber Act?

A. No, sir.

Q. And stating to them and how much they could

make out of the location of land in making entries after

final proof?

A. No, sir that was none of my business.

Q. Didn't you ever see any of them in regard to the

matter or talk with them at all on the subject?

A. No, sir.

Q. And of course you don't remember at all of see-

ing the Dodds at their home and telling them about the

matter, and that as the result of that conversation you

had with them they started off and made filings?

A. No, sir.

Q. Now, isn't it true, sir, that at this time you were

in the employ of Mr. Griswold? A. I was not.

Q. Isn't it true that you made the location of these

claims under his instructions and by his directions?

A. No, sir.

Q. And that he sent you to Helena to become a wit-

ness for these people and that he paid you for it.

A. No, sir, I don't recollect of anything of the kind.



vs. William A, Clark, 5075

(Testimony of Marion B. Watson.)

Q. But you are unwilling to swear but what he did

pay you? A. Mr. Griswold?

Q. Yes.

A. I couldn't say whether he did or not.

)Q. If, as a matter of fact, he did pay you for goingj

to Helena as a final witness, why did he do that?

A. I could not say whether he did or not.

Q. Well, if he did; you say you don't know whether

lie did or not; now, I am asking you if he did, why did

he do that?

A. Well, I don't know whether he did.

Mr. BUOKFORiD.—We object to that as not proper

cross-examination, calling for a reason of some other!

person thani the witness rather than for a fact.

Q. Win you swear that he did not pay you for gomg!

there, and give you all the money that you received as

a witness in these cases?

Mr. BICKFOEiD.—We object, that he has asked that

three times in succession already.

Mr. MAYNARlD.—^What do you understand his an-

swer to be?

Mr. WALSH.—(He has answered you straight that he

does not know whether Griswold paid him or not; ev-

erybody ini the room seems to have understood the wit-

ness.

Q. Did you or did you not have a talk with Mr. Gris-

wold on that subject? A. No, sir.

Q. You did not have any talk? A. No, sir.
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Q. And you had no talk with any one Dodd in regard

to the matter? A. No, sir.

}Q. I show you the testimony from the record in vol-

ume V, on page 2'2Q3, in the testimony of Allen Dodd,

and his signature on page 2391, and his oath, "SubK

scribed and sworn to before me, the 16th day of March,

1^2, Henry N. Blake, Examiner in Chancery," I read

now from page 2l2i93.

"Q,. Did you at that time have any real or personal

property? A. No, sir, not to speak of.

Q. Who first spoke to you about making this filing?

A. I believe it was Mr. Watson that spoke to me,

about it.

Q. Doc Watson? A. Marion Watson.

Q. What relation is he to you?

A. Well, my brother married his sister.

Q,. Whereatbouts were you when he spoke to you?

A. I was at home.

!Q. Did he come there? A. Yes, sir.

Q. Who was present?

A. I don't remember; quite a number.

Q. Name as many as you can.

A. Oh, there was my father and mother and Marion

Watson and my brother Harrison; I don't remember

that they were all present, but they were around there.

Q. Did Marion Watson give the information to the

number that were gathered there?

A. I don't remember.

Q. It was at this time and place you heard of it?
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A. Yes, sir.

Q. And from what you heard at that time and place

from Marion Watson, was that what led you to make

this entry?

A. Yes, sir, that was the first I heard of it."

Mr. BIOKFORD.—I now move to strike out the states

ment of counsel as being a repetition of the testimony

already given, and as having no bearing upon the case,

and as being an unnecessary encumbrance of the record

to have the same testimony twice.

Q,. Now, I ask you as to whether or not, having heard

this testimony of Alan Dodd as to the conversation that

lie had with you as I read from the record with you, as

to whether or not you are now prepared to say that

you never had any conversation with him on the sub-

Mr. WALSH.—^We object to that question, because,'

the question is indefinite and conveys no idea to the wit-

ness at all, the subject not being expressed in the ques-

tion.

iQ. On the question of making the filings under the

Stone and Timber Act?
]

Mr. WALSH.—^Now, you have got a question.

A. No, sir, I had none at all.

Q. You had no conversation with him?

A. No, nothing of that kind.

Q. Didn't you at that time and place, while you were

working for Mr. Griswold, who was working for Mr.
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Cobban, and in obediemce from the instructions which

you had received from him^

—

A. Mr. Griswold—^I was not working for Mr. Gris-

wold at that time.
;

Q. Had you been working for him?

A. No, sir, no then.

Q. You worked for him afterwards?

A. Afterwards, yes, sir.

Q. And you had no conversation with Mr. Griswold

that there was a chance for you and your wife and your

mother and father and all your relatives to go and take

up these claims under the Stone and Timber Act for

Mr. Cobban, and he would payi flOO and expenses?

A. No, sir, I did not.

Q. And now you say that having heard this testi-

mony of Dodd's that you did not have any talk with him

on the subject, as he says?

A. No, sir, nothing to that effect.

Q. AVell, what effect—did you have a conversationi

at all at the time and place that he fixes?

A. Not that I remember of; no, sir.

Q. And you have no recollection now' of having said

anything to your relatives about this matter?

A. No, sir; I did not.

Q. Have you any recollection of going with Allen

Dodd and putting himi on a claim?

A. No, sir; I did not locate him on no claim.

Q. You did not got with Mm at all?

A. Yes, I was with him in the hills.
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Q. For what purpose?

A. IWell, sir, he wanted to know if I could show him

any any timiber, and I told him I didn't knoW whether I

could or not, and he asked me questions, and I don't!

just recollect what they were, and he went up home

with me and I showed him some timber and I showed

him where the lines was.

iQ. Then, as a matter of fact, you did

—

A. He looked over the timber himself.

Q. You did point out to Allen Dodd a piece of land

upon which timiber was growings and run the lines for

him?

Mr. WALSH.—^He has not denied that yet.

Q. Did you? A. Yes, sir.

Qi. ^or what purpose did you do that?

A. Just for accommodation more than anything else;

I wasn't getting no pay from him nor anyone else. He,

didn't promise me to pay for any kind of Work like that.

Q. Didn't you locate the other Dodds that you have*

reference to?

A. I showed them the timber just as I did Allen

Dodd; what they wanted it for I did not know; I never

asked them; it was none of my business.

Q. Did you take them all at once?

A. I don't remember whether I did or not.

Mr. WALSH.—^He hais not testified that he took any

of them. We object to the question for that reason, it
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assumes a fact as established that has not even been

testified to.

Q. (Howl many! did you take?

iMr. WALSH.—^We object to that for the same reason.

A. I could not say how many I taken all or went with

at one time.

Q,. Were there four or five of them?

A. Something like that.

Q. And where did you take them?

A. I taken themi on the south side of the Blaickfoot

river, from where I live.

Q. How far from where you live?

A. Well, I don't recollect that; I don't remember

the distance it was from where I live.

Q. But you do remember that you pointed out the

land upon which the timber was growing and ran the

lines for them? A. Yes, sir.

Q. And that was without anybody's hiring you to

do that? A. Yes, sir.

Q. Nobody paying you?

A. No, sir; I wasn't hired by nobody at that time.

Q.. Did you ever receive any pay for anybody for it?

A. Yes, sir.

Q. Who paid you? A. O. L. Griswold.

Q. How much did he pay you?

A. He paid me |120.

Q. How did he come to pay you fl20 for this work if,

as a matter of fact, at the time you did it you had no

conversation with him in any way about doing it?
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A. No, sir; I did not.

Q. How did he come to pay you then?

A. I understood about the time I made final proof

or some time about then, that Mr. Albert Jemison was

getting paid for claims. I asked Mr. Griswold in the

Cosmopolitan Hotel in Helena, after I made my final

proof on my claim if he thought it was right that he,

should pay me anything for those claims, and he allowed

it was, and it went on that way for quite a while, and I

talked to him about it several times, and he always kept

Ijutting me off, and he siaid it was right that 1 should*

have pay for it, and he promised to settle with me, and

the evening he did, he started for Pennsylvania, and so

1 didn't see him any more for a number of days; he was

gone, and during the time he was gone, I explained the

case to an attorney, and put it in his hands, and sued

Mr. Griswold, and I got my pay.

Q. You sued Mr. Griswold? A. Yes, sir.

Q. Where did you sue him? A. In Missoula.

Q. What attorney's hands did you place it in?

A. I don't remember the attornev's name; at that

time it was a partner of J. I. Denny's; I don't remem-

ber the man's name now.

!Q. How was it, on what theory was it, Marion, that

you sued him?

A. He promised to pay me the money and he would

not do it, and it looked to me as though he didn't in-

tend to, after he allowed it was right that I should have

pay for it.
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Q. Why was it right that jou should receive pay

from him?

A. Well, I couldn't tell you that; I just asked him

that question and he told me that he thought it was

right that I should have pay.

Q. Did you think it was right that he should pay

you?

A. I understood from Albert Jemison that he was

getting pay for it, and Mr. Griswold was paying him,

and if he didn't want to pay me or had refused to pay

me at the time I first spoke to him, I wouldn't have

said nothing about it, but he allowed it was right that

T should have pay?

Q. For the services that you had rendered?

A. For those claims that I had looked over the tim-

ber.

Q. And that the Dodds' took up?

A. Yes, sir, they taken the claims up.

Q. Hadn't you made final proof on it at that time?

A. No, sir.

Mr. BIOKFORD.—I think the witness does not un-

derstand the question; I don't understand myself when

you say, "that time;" what time do you refer to?

Mr. MAYNARD.—At the time that he was having

this conversation with Griswold and making a demand

for his services.

Mr. WALSH.—^He didn't make any demand for his
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services; he made a demand because Mr. Griswold

availed himself of some services he had rendered to the

Dodds; that is what he has testified to.

Q. And after you brought suit against Griswold, he

paid you this money? A. Yes, sir.

Q. One hundred and twenty-five dollars?

A. One hundred and twenty dollars.

Q. iN'ow, what was the basis of that?

^Ir. WALSH.—^He has already answered that ques-

tion. You need not answer.

Q. Was that on the basis of flO apiece of each lo-

cation? A. Yes, sir.

Q. That was twelve locations that you claim-ed?

A. Yes, sir.

Q. There were the eight Dodds, yourself and your

wife and your father and mother? A. Yes, sir.

Q. Now, did that cover the |il20 payment or did you

reckon your expenses in that, in going to Helena as a

Avitness for these people? A. No, sir.

Q. That was just for the pure services?

A. Yes, sir, that he told me that he thought it w^ould

be right that I should get pay.

'Q. Now, then, previous to making these locations

for these eight Dodds, you had had a conversation with

Albert Jemison in regard to the matter, had you not?

Mr. WALSH.—We object to that because the wit-

ness has expressly stated that he did not make any



5084 The United States of America

( Tefstimony of Marion B. Watson.

)

locations for any Dodds, and it is not fair to put those

questions to this witness; it is not fair to enter into

a controversy of that character with a witness like the

one on the stand.

Mr. MAYNAKD.—^He has charp^ed |10 each for each

one of these locations and received the money, and now

you have got the nerve to say that he did not make the

locations.

Mr. WALiSH.—Read the question.

(Question read.)

Mr. WALlSlH.—^Now, I want to ask the counsel if the

witness has not positively denied making any locations

for any Dodds?

Mr. MAYNARD.—I say positively that he has made

locations.

Mr. WALSH.—But he denied making them, did he

not?

Mr. MAYNAED.—^Yes, but then he says he has

right afterwards.

Mr. WALSH.—He says he showed them the timber.

. Mr. MAYNARiD.—Well, that is the same as making

the locations.

Mr. WALSH.—Wh}^ don^t you ask him the question?

Q. Previously to^

—

Mr. WALSH.—No, no, read the last question. One

at a time.
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The EXAMINEiR. (After the question was read.)

Answer that question in your own way.

A. I had never located any Dodds.

The EXAMINEiK.—Now, go on with the other part

of the question.

The WlTNEiS'S.—And I had not had any conversa-

tion at that time that I know of with Mr. Albert Jem-

ison.

Q. Did you ever have any conversation with Albert

Jemison in regard to the matter?

A. Nothing more than he told me that Mr. Griswold

gave him |10 a claim, I believe—something to that ef-

fect; that is why I spoke to Mr. Griswold after I made

my final proof.

Q. And didn't he tell you further that he would see

to it if you would get these claims you would receive

from Mr. Griswold the same amount that he was get-

ting, namely, flO apiece?

A. No, sir, he did not.

Q. And didn't you by reason of what Albert Jemi-

son told you, make the demand upon Mr. Griswold

which you swear that you did, and get the |;120 from

him?

Mr. WALSH.—One moment; he has not sworn that

he made any demand on Mr. Griswold at all, and we

object to the question for that reason.

Mr. MAYNARlD.—^He made such a demand^

—
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Mr. WALSH.—^On the contrary, his testimony is that

Mr. Griswold himself said that he would pay it to him.

Mr. MAYNARiD.—He made such a demand from

him, what I call a demand, that he asked him if it was

not right that he should be paid for those services, and

Mr. Griswold said that he would pay him.

Mr. WALSH.—We don't call that a demand in this

country.

Mr. MAY'NARD.—Afterwards, when he delayed

about paying him, he sued him; if that is not a demand,

1 don't know what you call a demand.

The EXAMINER.—Let the witness answer the ques-

tion in his own way.

A. I asked Mr. Griswold if he thought it was right

that I should have any pay for it, and he allowed it

was and said he would pa}^ me.

Q. And after you sued him he did pa}^ you?

A. Yes, sir.

Q. Now, then, you know now that you did have a

conversation with these Dodds in regard to their taking

up land under the Stone and Timber Act?

A. No, sir, I did not.

Q. You know, as a matter of fact, that you did take

them to the land and point out the land upon which

this timber was growing and run the lines for them?

A. I showed them the land that the timber was on

and ran some lines out for them.
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Q. And you know, as a matter of fact, that they

did file on those lands?

A. Yes, they filed in the land.

Q. And you know, as a matter of fact, that you did

go to Helena and appear as a final witness for them,

did you not? A. I did.

Mr. WALSiH.—All of this appears to have been testi-

fied to before.

Q. Alid he gave you $120' for making the locations,

and you might have got your expenses from Mr. Gris-

wold? A. I didn't make any locations.

Mr. WALSH.—We object to this because the whole

thing has been answered. You need not mind answer-

ing that.

Q. You did get 1120 from him? A. Yes, sir.

Q. And you might have got your expense money ini

going to Helena from him?

A. I know nothing about that at all.

Q. You have no memory on that subject?

A. No, sir.

Redirect Examination.

(By Mr. BIOKFOED.)

Q. I will ask you to state, Mr. Watson, when it was

that you had this talk with Albert Jemison with refer-

ence to the time that you made your own timber and

stone entry; was it before or after that time?
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A. It was after I made final proof on my claim, I

think; I am not sure.

Q. When was it with reference to the entry that you

showed the Dodds this land that you speak of?

A. It was after I was to Helena and made filings on

my timber and stone claim.

Q. Then, as a matter of fact, they made their en-

tries after you made yours? A. Yes, sir.

Q. Now, what was it that you did for the Dodds

—

what were the services that you performed, what 6M
you do for them?

A. I showed them where the timber was and ran

out some lines.

Q. Now, that was about all you did, was it?i

A. Yes, sir.

Q. You had to go, though, from the place where

you were living or the place where you stopped on to

this land to show it to them; vou went with them?

A. Yes, sir.

Q. Now, you have testified, I believe, that you were

a witness in some of these cases where the Dodds bad

made timber and stone entries. When you went to

the land office to act as a witness for them, why did you

go as a witness?

A. Well, I see the publication in the paper, that I

was a witness for them, and when the time came for

them to make final proof, if I remember right, I think

some of them said something to me about going.
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Q. And wasn't it on account of the fact that you

knew the land and the character of it?

A. Yes, sir.

Mr. MAYNAKD.—I object to that question as lead-

ing and as entirely improper redirect examination.

Q. You became acquainted with the land and the

character of it at the time when you went upon the

land with the Dodds' to show them the land, did you

not? A. Yes, sir.

Q. Now, at the time when you went to Helena to

make your final proof, you had testified that there was

nothing said about the sale of the land until after the

time when you had made your final proof, and that then

you made a bargain for the sale of your land and the

deeds were prepared. I will ask you to state now what

you know or what you actually remember about the

preparation of those deeds, Mr. Watson?

A. Nothing more than I supposed they were made

out there, made out there according to the writing they

were doing.

Q. Have you any distinct recollection that anybody

did write them out in your presence?

Mr. MAYNARD.—Objected to as leading and sug-

gestive and not proper redirect examination. This wit-

ness has positively sworn that these deeds were made

out in his presence.
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Mr. WAT..SH.—Oh, no, he has not.

Mr. MAYNARD.—And I now object to his counsel

trying to lead him in other directions.

Mr. WALSH.—^Counsel for defendant simply differs

from counsel for the Government as to his having posi-

tively testified to anything of the kind.

Mr. MAYNARD.—I assert it as a positive fact, that

he did positively so swear.

The EXAMINEE.—Read the quesiton.

(Question read.)

A. No, sir.
I

Q. Then, please state what your recollection is as

to what was done at the time when you went before

the notary public to acknowledge the deed?

Mr. MAYNARD.—I object to that question because

the same ground has been gone over, the same ques-

tions asked and positively answered, and that it is

clearly an effort on the part of counsel for this man to

make him modify and change that which he has already

I)ositively sworn to.

Mr. BICKFORD.—We differ with the gentleman as

to Avhat he has positively sworn to.

Mr. MAYNARD.—Thank God, the record show^s it.

Mr. BICKFORD.—We hope the record shows exactly

what w^as said.

i
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Mr. MAYNARID.—^That is my protection against such

efforts.
'

The EXAMINER.—^^Answer the question.

A. Well, I don't recollect very much about it, any

more than we signed the deeds.

Q. At the time when you went as a witness for these

people upon their final proof, you remember to have

given your testimony, I suppose before the land of-

fice, do you? A. Yes, sir.

Q. Well, at the time when you gave that testimony

^OVL endeavored to tell the truth, did you?

A. Yes, sir.

Mr. MAYNARD.—I move that that question and an-

swer be stricken out as entirely incompetent recross-

examination of a man's own witness; the record speaks

for itself, and it cannot be added to or subtracted from

by any averment which he now makes in support of it.

Recross-examination.

(By Mr. MAYNARD.)

Q. Mr. Watson, then in regard to these deeds that

were signed by you and your wife and mother in Reese's

office in Helena, you are not prepared to swear but

what they were already written out and prepared and

ready for your signature at the time you went 4nto the

office?

A. I supposed that is what they were doing; I did
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not know—I supposed they were making out the deeds;

that is what I supposed at the time that they were do-

ing; they were doing quite a bit of writing there.

Q. But you don't know whether they were made

out or not?

A. I am not positive, no, sir.

Q. And therefore they might have been made out in

Missoula and sent up there?

A. I couldn't say positive to that, where they was

made out.
^

MAKION B. WATSON.
^

Subscribed and sworn to before me this day of

May, 190'2.

HEiNKY N. BLAKE,

Standing Master in Chancery and Examiner.

In the Circuit Court of the United States, Ninth Circuit,

District of Montana.

THE UNITED STATES OF AMERICA, n

Complainant,

vs.

WILLIAM A. CLARK,
Defendant.

Certificate of Master in Chancery.

To the Judges of the Above-entitled Court:

I do herby certify that under the order of said courts

made and entered in said cause upon the first day of Oc-



vs. William A. Clark. 5093

tiober, 1901, and in pursuance of the stipulations and

agreements of the aJjove-nanied parties, I continued to

take the testimony therein, in my office, in the city of Hel-

ena, in said District; that George H. Macdougall, and

Charles B. Cooper, heretofore appointed stenographers,

to take the testimony of the witnesses in shorthand and

transcribe the same, did so take and transcribe said testi-

mony; that 11. M. Cobban was called as a witness, and

appeared personally before me, and was duly sworn to tes-

tify to the truth, the whole truth, and nothing but the

truth, and was examined by counsel for the respective

parties, and his testimony is contained in this volume,

which is numbered nine, on pages 4,921 to 5,501, inclu-

sive; that said Cobban carefull^^ read, corrected, sub-

scribed and verified his testimon}^ before me at the time

hereinafter mentioned.

At the request of the parties' the deposition of the de-

fendant, William A. Clark is contained in this voluma

Exhibits numbered 316 to 343, inclusive, described in the

index hereto are herewith filed.

Dated July 23, 1902.

' HENRY N. BLAKE,

Standing Master in Chancery and Examiner.
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tJircuit Court of the United States, Ninth Circuity District of

Montana. >

UNITED STATES,

vs.

W. A. CLARK,

Complainant,

Defendant.

Testimony for the Defense.

Be it remembered that at an examination of witnesses

begun and held pursuant to stipulation on the 20th day of

May, 1902, personally appeared before me, S. C. Mills,

a notary public, in and for the District of Columbia., per-

sonally appeared before me the within-named William A.

Clark, who being produced as a witness for and in his

own behalf, and being first duly sworn and cautioned to

tell the truth, the whole truth and nothing but the truth

touching the matters at issue in the above-entitled cause,

did depose and say ais follows

:

In the Circuit Court of the United States, Ninth Circuit,

District of Montana!

UNITED STATES,

VS'. '

WILLIAM A. CLARK, J

On this, the 17th day of May, 1902, being the date ap-

pointed by agreement of the respective parties at the city
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and county of New York, and the State of New York, per-

sonally came the parties above-named by their respective

counsel, and in pursuance of an a^i^reement which is hereto

attached, and made a part hereof, and it appearing by

this statement of the witness, William A. Clark, the de-

fendant herein, that his official engagements are such that

the hearing of this cause and the taking of the testimony

herein cannot now be had.

It is hereby agreed by and between the respective coun-

sel that said hearing shall be adjourned until Tuesday,

the 20th day of May, 1902, to be resumed before S. C
Mills, at his office at 1316 Fourteenth street, N. W., Wash-

ingtoni, D. C.

It is further stipulated that Edmund Harvey, 50 Wall

Street, New York, shall be and is herebj^ empowered to

certify these proceedings under his hand and seal, and

send to the said S. C. Mills, at 1316 14th St., N. W., Wash-

ington, D. 0., the proceedings had herein, and shall for-

ward by express to the said S. O. Millsi, all of the exhibits,

which are now in his posisession, and which pertain to this

cause, and that the report so made by the said Edmund

Harvey shall be received by the Master in Chancery ap-

pointed in said above-entitled cause, and shall be reported

by him to the court ais a part of the proceedings in this

case in the taking of the testimony herein.

It being understood and agreed that upon the making

of the foregoing stipulation and the forwarding of the

exhibits aforesaid, that the duties of Edmund ' Harvey

shall cease.
'

The foregoing stipulation was made and entered into

in my presence, and in testimony hereof I have hereunto
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affixed my hand and seal, this ITth day of May, A. D.,

nineteen hundred and two.

[Seal]' ' EDMUND HARVEY,

Notary Public, Kings Co., N. Y.

Certificate filed in New York Co., N. Y.

STIPULATION.

Circuit Gotirt of the United States, District of Montana.

UNITED STATES,'>

f vs.

W. A. CLARK,

Complainant,

Defendantw

It is stipulated by the solicitors for the respective par-

ties herein that the testimony of William A. Clark, the

defendant, a witness in his own behalf, may be taken in

the city of New York before Edmund Harv^ey, a notary

public in and for the city and county of New York, Royal

Insurance Company Building, 40 Wall street. New York,

on Saturday, the 17th day of May, 1902, at 12 M., or as

soon thereafter as the same can be taken. If after one

day has been spent in the taking of such testimony or

in the effort to take the same and it shall not be con-

cluded or taken as the case may be it shall then be con-

tinued to a later day as the parties may then agree. In

case, however, the official duties of the defendant shall

so demand, the further taking of such testimony may be

continued in the city of Washington, D. C, before S. C.

Mills, a notary public in and for said city and District,

at 503 D street, Northwest, at a day and hour to be agreed
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upon by the couusel herein. It is further stipulated that

the taking of testimony before Honorable Henry N. Blake,

Examiner herein, be now adjourned for three weeks from

this day, and in case either party shall request a further

adjournment of two weeks, the same shall be granted and

the order made by the Examiner to that effect on his re-

ceiving such request either orally or in writing. The

stipulations heretofore made as to time of the taking of

the testimony on the part of the complainant and defend-

ant in this case are to stand and be of the same effect as

if this adjournment had not been taken.

It is further stipulated that all the time spent under

this stipulation, other than that in the taking of defend-

ant's testimony, shall not be counted in the time allowed

to the defendant for putting in his proof.

It is further stipulated that upon the taking of said

testimony, as hereinbefore stipulated, the same shall be

returned to the Master under the hand and seal of the

notaries before whom the same has been taken, and when

so returned to the Master, it shall be by him filed and

made a part of the testimony in this case and be regarded

by him the same as if taken before the Master in person.

I, Henry N. Blake, the Standing Master in Chancery

and Examiner of the above-entitled court, and Examiner

in said cause, do hereby certify that the above is a full,

true and correct copy of the stipulation this day made

and entered before me in said cause..

Dated this 9th day of May, A. D. 1902.

HEN'RiY N. BLAKE,

Standing Master in Chancery and Examiner.
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Circuit Court of the United States, Ninth Circuit, District of

Montana.

UNITED STATES,

Couiplainant,

vs.

W. A. CLARK, \

Defendant. '

United States of America,
^ss.

District of Columbia,

May 20, 1902.

Tuesday, 8:30 o'clock P. M.

Met pursuant to the foregoing stipulation at the office

of S. C. Mills, Esq., notary public in and for the District

of Columbia, 1316 14th street, North^^ est, Washington,

District of Columbia.

Appearances: Fred A. IMaynard, Esq., Special United

States Attorney, appearing for the complainant; Walter

M. Bickford, Esq., appearing for the defendant; and the

notary public.

Whereupon, WILLIAM A. CLARK, being produced as

a witness for and in his OAvn behalf, and being first duly

sworn, deposes and says:
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(T'estimony of William A. Clark,)

Direct Examination.

(By Mr. BICKPORD.)

Q. What is your name? A. William A. Clark.

iQ. Where do you reside? A. Butte, Montana.

Q. I will ask you whether you are the defendant in

this case? A. I am.

Q. Are you acquainted with one Robert M. Cobban,

who formerly lived in Butte, Montana, and who now lives

in Missoula? A. I am.

(J. How kmg have you known him?

A. I cannot say positively.

(}. You have known him for some years?

A. I think I have known him for about eight or ten

years.

Q. Were you acquainted with Robert M. Cobban in the

spring or summer of 1889? A. I was.

Q. I will ask 3^ou to state whether, at any time during

the year 1899 or subsequent thereto, R. M. Cobban was

your agent for any purpose?

A. He never was at any time.

Q. What do you know, if anything, of Robert M. Cob-

ban having entered into any written contract with one

C. E. Griswold, of Missoula, concerning the acquiring of

title to lands of the United States?

A. I know nothing about it.

Q. What do you know, and what have you to say with

reference to any knowledge you had at any time of Robert

M. Cobban procuring title to public lands from the United
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States Government? Do you know anything concerning

that matter?

A. I knoAV nothing ^^•hatever of his procuring title to

lands.

Q. I will ask you what, if any, transactions you had

with Robert M. Cobban in the year 1899 with reference to

the purchase of timber lands from him?

A. I made some purchases from him in the summer

of 1899.

Q. Do you remember, and can you state, when it was

that the first purchase was made by you from him?

A. I believe the first purchase was made in July, but

I cannot state positively either as to the month or day.

Mr. BICKFORD.—I call your attention to Defendant's

Exhibits No. 276 and 277 (handing witness exliibits) and

ask you to state whether or no the deeds which I now hand

you refer to the transactions concerning which I have en-

quired?

A. They refer to the transactions with Cobban.

Q. 1 will ask you to state whether or no the consid-

eration mentioned in the deeds which you now hold in

youi^ hand is a true consideration for the conveyance of

the lands mentioned therein?

A. They are true considerations.

Q. Will you kindly state how it happened that this

transaction took place, giving as near as you can, the

details which led up to the purchase of this land by you?

A. I do not recollect clearly the details of the nego-

tiation that led up to the purchase of this land. It is
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my impression that this matter was first called to* my

attention b}^ Mr. Wethey. my manager, and that it was

placed before me for my consideration. I am not sure

whether I wrote to Mr. Wethey about this matter or

not, I am not positive about it, but it is my impression

that I had a talk with him about it before the matter

was closed.

Q. What was the nature of the talk you had with

Mr. Wethey or Mr. Cobban with reference to the pur-

chase of this land and what was the price you paid for

it reckoned in thousand feet?

A. It appears that I agreed to pay |1.25 per thou-

sand feet. I recollect that the price first mentioned was

|1.50 per thousand feet which I considered too high and

we then agreed upon |1.25.

Q. At the time these transactions were had iDetween

you and Mr. Cobban what, if anything, did he say to you

with reference to his ow^ning the land?

A. He said he owned the lands.

Q. What, if anything, have you to say with reference

to the abstracts of title to this land sold you by Cobban?

A. I did not see the abstracts of title. They were

presented to Mr. Wethey and 1 instructed him to submit

them to my attorneys for examination to see if they

vfere all right.

Q. Did you accompany that instruction to Mr.

Wethey to the effect that unless the abstracts were per-

fect you did not care to purchase?

A. I did. I always do that.
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Q: In other words you exercised the ordinary pre-

caution which is nsed by business men in transactions

of this kind?

Mr. MAYNARlD.—I object to the question as leading.

Q. Now, passing to the other transactions (witness

is handed Defendant's Exhibits Nos. 278 and 279), I

will ask you to refresh your memory from the exhibits

which I have handed you and state w^ien the next tran-

saction took place in reference to your purchasing land

from Mr. Cobban, if any such purchases took place?

A. These deeds represent the next transaction in Sep-

temper, 1899.

Q. What is the date of the deeds?

A. September 16, 1899.

Q. I will ask you to state whether or no you have any

recollection independent of the deeds themselves as to

the date of this transaction?

A. Not positively. I know^ it was in the fall of 1899,

but could not tell the exact date without looking at the

deeds.

Q. Did the transaction take place at the time men-

tioned in the deeds? A. Yes, sir.

Q. Now, what have you to say, if anything, with

reference to the ownership of the land described in those

deeds at the time you purchased it from Mr. Cobban?

A. He represented that the owned the property.

Q. What have you to say, of your own knowledg)e,

as to the manner in wiiich Mr. Cobban acquired title to

this land?
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A. I have no recollection as to having any knowledge

whatever as to the manner in which he acquired title,

but simply he was the owner.

Q. What was the consideration mentioned in the

deeds that you now have in your hand and which are

marked Defendant's Exhibits Nos. 278 and 279.

A. The consideration is one deed is |21,8T5 and the

other 115,031.25. Both deeds are of the same date.

Q. What have you to say as to whether or not that

was the true consideration for the lands purchased?

A. That was the true consideration and the only con-

sideration.

Q. Through whom were these transactions conducted

largely?

A. As representing me through A. H. Wethey, my

manager.

Q. The deals were closed by Mr. Wethey?

A. Yes, sir, after the title had been passed upon by

my attorneys. '

Q. Who, as a matter of fact, made the bargain for

the purchase of this land?

A. Mr. Wethey made the bargain although upon my

instructions.

Q. I now hand you Defendant's Exhibits Nos. 283

and 284, and ask you to look at them for the purpose of

refreshing your memory, and state when the next tran-

saction occurred between you and Robert M. Cobban?

A. In deeds dated the 11th day of November, 1890,
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and the 13th day of November, 1899, there was certain

property conveyed by Cobban and his wife to myself.

Q. What is the consideration mentioned in the deeds

you now refer to?

A. In the deed dated November 11th, 1899, the con-

sideration was $35,512.50; in the deed dated the 13th

day of November, 1899, the consideration was $33,-

718.75.

Q. What have you to say with reference to that be-

ing the true and only consideration which was paid for

the land mentioned in the respective deeds.

A. That was tlie consideration.

Q. At the time when this land was purchased, at the

time when these deeds were executed, what have you to

say as to it being an absolute sale of the land mentioned

in the deeds or whether the deeds bore some other char-

acter of conveyance outside of whiat was described in

the deeds themselves?

A. There was a contract in connection with these

transactions whereby these deeds were to operate as

mortgages for the security of the money loaned and

there was an option to purchase given me.

Q. Can you, from your own recollection of the tran-

saction, give us the terms of the agreement or option

which you at that time had with Mr. Cobban?

A. I cannot state definitely from memory.

Q. I will ask you to state whether you have read

the various letters which were read into the record as

evidence in this case, shown you by me since my arrival
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in Washington, which were written by yon and ad-

dressed to Mr. A. H. Wethey?

A. I have read sev^eral letters recently relating to

these transactions.

Q. Now, I will ask you to state whether or no,

whether the letter which you have read were written

by you to Mr. Wethey in relation to these transaictions?

A. They were.

Q. So far as you have read them what have you to

say as to your intentions, wishes and ideas with refer-

ence to this transaction at the time these letters them-

selves were written?

Mr. MAYNABD.—^Objected to on the ground that the

letters themselves are the best evidence of what the

Senator's views, intentions and ideas were.

A. These letters convey my wishes and instructions

clearly with regard to these several transactions.

Q. Then I understand you to say that the deed dated

November 13, 1899, and the deed dated November 11,

1899, while purporting on its face to be an absolute con-

veyance was in the nature of a mortgage to secure the

amount mentioned therein?

A. They were to operate as mortgage securities for

loans I had made.

Q. Will you kindly state what the ultimate end of

the transaction was with reference to the option* which

went with the deeds at the time they were miade?

A. I availed myself of the options which were given
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in the contract—-collateral contract—a part of the

amount was^ paid and the balance due.

Q. Do 30U now remember and can you state what

proportion of the purchase price of these lands was

loaned at the time these deeds were made?

A. There was a loan made of fifty cents per thousand

feet on certain lands and seventy-five cents per thousand

feet on other lands.

Q. Is it not a fact that fifty cents was advanced

on titles for lands upon which forest reserve selections

had been made?

A. That is my understanding of it.

Q. Then, as I understand you, the deeds which are

dated respectively November 11 and 13th, 1899, repre-

sent the title which you received not at the time of the

date of the deeds, but sometime after the date of them?

Can you tell how long after the date?

A. No, I cannot.

Q. Were there any other transajctions after the deeds

of November 11 and 13th, 1899, which I have just men-

tioned? (At this point the witness is handed Defend-

ant's Exhibits Nos. 280 and 281.)

A. There were two transactions on the 9th day of

January, 1900.

Q. Please state w^hat those were?

A. Deeds for certain timber lands. The considera-

tion in one was |18,850 and in the other $9,481.25.

Q, What have j^ou to say with reference to these

deeds being absolute conveyances or whether there were
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ether contracts or agreements given as an option upon

tlie lands mentioned and being in the nature of a loan?

A. There Avere collateral contracts with these deeds

operating as mortgages for the security of the money

advanced.

Q. Did you afterwiards exercise the right to purchase

the land according to the option or agreement you had?

A. I did.

Q. Can you tell how long after the date of the deeds

were made that this transpired? A. I cannot not.

Q. At the time these transactions took place, as I

understand it, you were not present in Montana in per-

son, were you? A. No.

Q. State whether or no the correspondence between

you and your manager with respect to the translations

mentioned explained the same?

A. It was considered and expressed in the corres-

pondence between myself and Mr. Wethey.

Q. Now, I hand you Defendant's Exhibit No. 282 and

ask you to state whether or no the paper I hand you

represents any other transaction between you and

Robert M. Cob>ban?

A. There was a conveyance dated Januar}^ 26, 1900,

from Robert M. Cobban and his wife to myself for cer-

tain property. The consideration was 14,931.25.

Q. Now, I will ask you to state whether or no that

transaction was the close of a deal or whether it was an

option to purchase?
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A. That deed, I think, had the same conditions an-

nexed to it.

Q. Did you ultimately become the owner of the land?

A. Yes, sir; finally.

Q. I now hand you Defendant's Exhibit No. 297 and

ask you to please state what, if any transaction, that

paper represents?

A. That is a conveyance from Robert M. Co'bban and

his wife to myself, dated the l5th day of June, 1900,

describing certain property conveyed. The considera-

tion was p,325.

Q. I call your attention to the letter dated October

20, 1899, and ask you to state whether or no there was

ever, at any time, in pursuance with that letter, ad-

vanced or paid to Mr. Cobban any amount of money with

which to make entries on lands for the purpose as ac-

quiring title to the same?

A. I never, at any time, advanced money for the pur-

pose of acquiring title.

Q. I ask you to state whether or no you know the

property in the town of Missoula referred to as the Hig-

gins Block? A. I do.

Q. Do you know that Mr. Cobban had purchased the

Higgins Block in Missoula?

A. Mr. Cobban told me at one time that he had pur-

chased the Higgins property.

Q. Did he ever ask to borrow from you any money

for the purpose of using it in the purchase of the Hig-

J
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gins Block? Have you any recollection about that in-

dependent of the letter?

A. There was a conversation about that. I recol-

lect of his telling me that he was about to purchase

the Higgins property, but I cannot recollect the tran-

saction.

Q. Did you ever have any connection or acquaintance

with any of the lentrymen or entrywomen who entered

lands under the Timber and Stone Act?

A. None whatever.

Q. What have you to say with reference to having

either employed men yourself or authorized anybody

else to employ men for you for the purpose of entering

lands under the Timber or Stone Act?

A. I never employed anyone for any such purpose.

Q. Did you ever authorize anybody to do it?

A. I never authorized anybody to do it.

Q. What have you to say as to having any contract

of agreement with anyone to do it?

A. Never in my life made any such contract with

anyone or authorized anyone to make it for me.

Q. Did you ever hear of any contract of that kind

being' made?

A. I never heard of any being made.

Q. What have you to say with reference to your

knowledge of the manner of acquiring title to land you

purchased prior to the time when actual proof had been

made?
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A. I had no knowledge as to the manner of the ac-

quiring of title to land.

Cross-examination.

(By Mr. MAYNARD.)

Q. These transactions between yourself and Mr. Cob-

ban ranged over the years 1899 and 1900?

A. They did.

Q. Are you able to state how much of that time you

were in Montana commencing with the year 1899

—

January?

Mr. BICKFORD.—I desire to state to the witness that

he has a right to refresh his memory from the letters

which are on file with reference to that matter if he

desires so to do.

A. The first letter is dated May 29, 1899.

Q. Where is that from?

A. From New York. By the aid of these letters,

which are all correctly dated, and localities stated, I

think I can state definitely where I was during the time

these contracts were made. Outside of that it is very

difficult for me to tell. I was in New York May 29,

1899. June 9th and July 14th I was in Butte. I was

in Butte, Septem'ber 20th, Octoiber 10, 1899. October

11th, 12th, 16th, 20th and November 18, 1899, I was in

New York. November 21st and 25th I was in New York.

December 5th I was in Washington. December 13 and

January 9th, 1900, I was in Washington. February 17,
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April 9, aud April 27, 1900, I was in New York. May 2d,

1901, I was in Washington. May 6th to May 9th, 1900,

I was in Washington. I was in Montana between

Christmas and New Years of 1898. Two times in March,

1899, I was in Montana.

Q. At the time the legislature was in session?

A. Yes, sir. I have some memorandum-books from

which I can give my itinery from the latter part of 1898

to the close of 19'0'0, I think, pretty closely.

Q. You spoke of Mr. Wethey as your manager? He

has held that position for a number of years, has he

not?

A. Yes, sir; for a long period; I think ten or twelve

years.

Q. As I understand it when you were here in Wash-

ington engaged in your official duties or in New York,

he has charge of your affairs or business matters in Mon-

tana?

A. A certain part of my business. He has charge

of my general business.

Q. This subject matter which Ave are now having

under consideration would come under general business

and he would have absolute charge of it?

A. Yes, sir; under my instruetions, and, of course,

with more or less discretion as to details.

Q. I notice in the letter you refer to dated May 29,

1899, you refer to this timber on the Big Blackfoot?

A. Yes, sir.

Q. Have you an independent recollection as to how
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long before that letter was written that your attention

was 'first called to it?

A. The questioFQi of buying timber land?

Q. Yes, sir.

A. I cannot recall just when we bugun to buy For-

est Reserve Scrip. I was interested in tJie lumber busi-

ness some time before that having purchased some in-

terests from other parties dow^ni in that region. Some

months before that I purchased from Mr. McLaughlin

some sawmills.

Q. Where were those sawmills located?

A. One located at Clinton in Missoula County and I

think the other was down at Lothrop.

Ql Did you also have a lumber or sawmill at St.

Regis?

A. I had purchased an interest from a man who had

a sawmill at St. Regis. I am not sure that it was pur-

(Phased at that time.

Q. You had also organized a western lumber com-

panff early in the year 1899, hadn't you?

A. I think it was organized early in 1899, but I am

not sure about it.

Q. Well, either late in 1898 or the beginning or 1899?

A. I am not positive about it. It is a matter of

record.

Q. Do you remember how much the capital stock of

the lumiber company was?

A. I am not positive, but I think fifty thousand dol-

lars. It has been increased several times since then.
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Q Wihlat is it now?

A. Eighty-five thousand dollars, I believe.

Q. How much of that do you own?

A. That I cannot state positively. I think, prob-

aibly, seven-eights or three-fourths at least.

Q. And that has been the proportion from the begin-

ningi has it not?

A. No, Mr. iMjcLaughlin had isiome stock at one time

that wasi purchased by me and then there are others in-

terested. My son acquired an interest afterwards.

Q;. There was no time that you had less than two-

thirdsi of the capital stock?

A. I think I had more than two-thirds from the be-

ginning; Mr. McLaughlin, Judge Bickford here and Mr.

Wethey were small stockholders.

Q. Enough to make your company?

A. Yes, sir; enough to make directors.

Qi. As a matter of fact, you bought from July, 1890,

up to June, 1900, from' Mr. Cobban 170,000,000 feet of

lumiber, did you not?

A. There was no transaction as late as June, 1899,

was there?

Q. That is Mr. Wethey's testimony amounting in the

aggregate to |21T,571.25.

Q. For what different purposes did you Avant this

lumber?

A. Well, I bought this lumber ais I buy anythinig else

because I need it. Because I believed that I might need

it. I had contracts with the Big Blackfoot Milling Com-
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pany which were carried over. I liad contracts with

the Amalgamiated Copper Company. Their contracts

were a matter of a few months continuance. The rela-

tions betwen the Amalg^amated people and myself at

that time were not of the most cordial nature and as

I was usin^ large quantities of lumber and timber both

for miming purposes and building purposes it was neces-

sai'y for self-protection that I should look out for future

supplies and looking forivard to the increase of the lum-

ber business it was very natural that I should desire to

secure an ample supply of lumber.

Q. Do you \me a large amount of lumber in your

mining operations? A. I do.

Q. Is it absolutely essential to have timber to carry

on your mines? A. It is, indeed.

Q. And I suppose you expected to carr^^ on a general

business in your lumiber yards, didn't you?

A. That wias the calculation. The larger the busi-

ness the less proportionately are the costs. In order

for me to get the lumber it was necessary for me to en-

large the business and go into it regularly.

Q Have you any personal recollection as to tlie

amount you had on hand previous to the purchase of

these mills?

A. We were getting it on contract for delivery as

we required it and planned for lumber generally ahead

as far as Ave could to meet our requirements from t\mo

to time.
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Q. You did not have miucli on hand?

A. We did not carry a very large supply at any

of the lumber yards.

Q. As you proposed to go into it extensively, con-

sidering these various ways in which you could use the

timber you wanted to get a large supply of it?

A. Yes, sir.

Q. You had known Mr. Cobban for ten j^ears previous

to this time?

A. I think so, I am not sure. I did not know him

intimately. I simply met him now and then and had

business relations with him. We were tenants in com

mon in some mineral lands.

Q. Didn't he have charge of platting and selling

some additions to Butte?

A. We were interested in platting what I tliink they

cailled Valley addition.

Q. Had you been associated with Cobban enough to

form an idea of him as to his judgment in buying tim-

ber?

A. My impression is that he w^as a very clever man.

Q. Well, as a matter of fact, to judge from this

letter of May 29th, that the subject matter of purchas-

ing the timber had been talked over by you and ISlr.

Wethey for quite a long time before that?

A. I am not sure just what passed between us.

Q. Before you left Montana?

A. T think sol Not the purchasing of timber from
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Mr. Oobban. We had purchased some scrip before I

went away.

Q. Do you know who had charge of that?

A. I do not. I think we bought some scrip from

some one in California, I think a Mr. Hyde.

Q. How long previous to your leaving Montana, after

the close of the Legislative Session in March, 1899, was

it that you saw Cobban in regard to this matter?

A. I think probably it was about—I could not state

positively. I think probably in March before I went

away.

QL Whereabouts did you see him?

A. I do not recollect that circumstance at all. I

suppoise it happened probably in my office. I have no

recollection of it.

Q. No recollection of what took place between you?

A. Only the conversation about the purchase of the

land.

Q. Whiat was that?

A. That we wanted |1.50 per thousand feet for it.

We had some other conversation about the location of

the timiber and the character of it. I cannot state it in

detail but I have some general impression about it.

Q. What did he say ahout the location of it?

A. I cannot recall what he said after this lapse of

time. I do not burden by mind with transactions of

that kind. I act upon the moment generally.

Q. Do you know whether when he spoke to you m
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^larcli, 1809, whether or not he had at that time bought

any lands?

A. That was my understanding that he owned these

landisi

A. Yes, sir; at the time we had the conyersation that

he owned the lands.

Q. Who was present: at that time?

A. I do not recollect. It is probable that Mr.

Wethey was, but I cannot state positively.

Q. As a matter of fact couldn't you in your dealings

with Mr. Cobban, in matters which you were interested

in as you have stated, have had independent conversa-

tions with Mr. Ooibban without M'r. W^ethey being pres-

enjt? A. I could not.

Q. You might have had? A. Possibly.

Q Asi a matter of fact, some of these conversations

as to the general character of the land and w^here lo-

cated might have been between just yourself and Mr.

Cobban?

A. I do not think it probable. 1 think all these

matters were discussed in the presence of Mr. Wethey.

Q. And you understood that the land was his at the

time?

A. It was my belief that he was selling me some-

thing that he possessed. I certainly should not have

held any negotiationlsi with him for something* he did

not own, if I knew it.

Q. You might have had in mind that he was secur-

ing themi?'
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A. I did not have in mind that he was seeming these

lands, but that he owned them.

Qi. Did you never learn, in any way, as to how he

was acquiring title to the lands?

A. I do not recollect having any informatiooi as to

how he wais procuring title to them. My impression

was that he had already procured them.

Q. How and in what manner, you had no knowledge?

A. No knowledge whatever. That matter wais

never discussed as to how he procured title I was sat-

isfied with the title as passed upon by my attorneys and

that was all that conicerned me.

Q. You were anxious to find out in regard to the

quality of the timber, of course?

A. Certainly. It was very important that I should

know about what I was buying.

Q. And generally all the facts and data that would

bear upon the question of what you were bujang?

A. Well, the principal things that concerned me vv • ?

whether he had the property to sell and the character

of it and the price and if he was willing to- sell.

Q,. Whom did you trust with the details of the mat-

ter as to the quality and character of the timber?

A. Mr. Wethey had the general management and

care of it and Mr. McLaughlin was either to examine the

land! with regard to the character and amount of the

timber or procure some one who was competent to do it.

Q. That is to make estimates?

A. To make estimates.
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Q. Do you know who tliat was?

A. I think he did it himself or a part of it at least.

It wais^ done to the satisfaction of M'r. Wetbey.

Q. You didn't go down at any time yourself into this

country?

A. Not during this time. I was not in that coiuntry

at all while any of these transactions were made or en-

tered into.

Q, When did you go there ?

A. I have never seen any of the timiber except a

little of Nine Mile. I have seen Big Blackfoot, but I have

never seen any of that timber.

Qi. When did you first learn as to how and in what

manner Mr. Cobban had acquired these lands?

A. Well, I cannot say that I ever learned how he

acquired them. The newspapers spoke about the

manner in which hie acquired them from time to time.

That wasi after everything had been closied up.

Q. Didn't you ever examine personally any of these

abstracts; did you ever see any of them?

A. I do not recollect of having seen any of them. I

may have, but I do not recollect it.

Q. You have no recollection of being present when

one of these abstracts was brought into the office?

A. I do not think I ever saw any of the aibstracts. I

left the matter entirely with Mr. Wethey. The ques-

tion of the aibstract was to be submitted to my .it-

torneys to be passed up before money was paid over.
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Q. As I understand it all there is about it so far as

you are concerned, you wanted thie timber and was will-

ing to pay $1.25 per thousand feet. That is all you had

to do with it. You left all the details to others?

A. Exactly so.

Q But with a general instruction from you that they

should make a thorough examination into all the neces-

sary facts and circumstances of the case?

A. Precisely so.

Q. I notice in your letter of October 16, 1899, to' Mr.

Wethey, you refer to his acquiring title to forty million

feet of lumlber on the Big Blackfoot? Do you recollect

just exactly from what sdurce you acquired this in-

formation that this land was paid for by Ml*. Cobban

and Ms relatives?

A. I would infer from the letter that it was referred

to ini his letter to me of the 14th, but it might have been

suggested to me in conversation. I refer to his letter

there of the 14th and note his statement that he had ac-

quired title to forty million feet of lumber on the Big

Blaickfoot w^hich he and his relatives have paid for,

which he was desirous of deeding over to me.

Q. Wouldn't you judge from that that there had been

some conversation more or less with regard' to the

matter a® to how he had acquired title to this land?

A. It would not imply that at all. I would interpret

that to mean that Mr. Cobban had made the statement

that he had acquired title to forty million feet of lum-
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ber in the Big Blaekfoot which he and his relatives had

paid for.

Q. You notice that you were in Butte at the time

voupself? A. Yeis, sir; I was there.

Q. And simply because it was in writing was by rea-

som of the rather ingenuous method you have adoipted

of carrying on your business dealings in writing even

while in your own office? A. Yes, sir.

Q. You say it might have been in conversatioai?

A. It is possible; I have no recollection of it.

Q. With Mr. Cobban?

A. No, I do not imply that I had any conversation

with iM'r. Coibban at all. I am referring now to the let-

ter of Mr. Wethey of the 14th of October, 1899.

Q. Hie was in an adjoining room?

A. Not in an adjoining room, but in the building.

Q. You frequently had, in addition to your corre-

spondence, communication by word of mouth, did you

not?

A. Yes, sir; sometimes, but as a rule by correspond-

enice. I did not have much time to talk.

Q,. Have you any knowledge or recollection of any

kind as to how you happened to use the words other

than what you have given?

A. None whatever. It relates simply to a letter

which he wrote.

Q. You had a conversation with Mr. McLaughlin

about the matter, did you not?
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A. I do not recollect a single conversation I had with

him although it is probable that I did. He was in Bmtte

once in a while. We were always pretty busy. He

played a very minor part in it. I do not think I ever

spoke to him about it, but it is probable that I may

have.

Q. Have you no recollection of his coming to you in

Biutte and telling you that he knew of this lumber on

the Blackfoot and of its general characteristics?

A. I havei no recollection of having a w^ord with him

about it at all, but I may have.

Q. Do you think that if Mr. McLaughin told you

about the arrangements he was going to miake with Mr.

Cobban you would remember it?

A. Mr. MciLaughlin had nothing to do with making

arrangements with Mr. Cobban so far as my interests

were concerned. He had nothing whatever to do with

it.

Q. He might have spoken with you in regard to the

matter and you have forgotten it?

A. He might have referred to it but I have no recol-

lection of it. He has no interest in it. I do not usually

talk with people about my affairs who have no interest

in them.

Q. Do you know how Mr. Cobban came to move back

to Missoula? A. I do not.

Q. Have you had any conversation with him on

the subject? A. None whatever.
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Q. In many matters of this general business of which

Mr. Wethey had charge he frequently made the arrange-

ments about the details of the contract without con-

ferring with you, didn't he?

A. He did not make any contracts without submit-

ting them to me unless it was some minor matter. Any-

thing like purchasing timber he would not attempt to

do without obtaining my consent. After the timber

was purchased he attended to the details, the supple-

mental arrangements. Of course, I could not look af-

ter all these things myself.

Q. If Mr. Wethey did not have authority from you

to make these contracts without your consent how is it

in your letter of May 29, 1890, dated at New York, you

use these words, "New York, May 29, 1899. Mr. A. H.

Wethey, Secretary, Butte, Mont. Dear Sir: I have your

three favors of the 24th and note contents. There is

too much liberty taken in making contracts without

my consent''?

A. That evidently related to the purchase of Forest

Reserve Scrip. Of course, I have not the details of

that transaction nor do I recollect it. He probably may

have purchased some Forest Reserve Scrip that had not

been submitted to me with the impression that I desired

to get more. It had nothing to do with this transac-

tion with Cobban. It seems that I had offered Scrip at

a lower price than they had been paying for it. Be-

sides, at that time, I had negotiations w^ith the N. P.
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Railroad Company to buy a lot of their timber lands

at a low price, but it was never carried out. They had

given an option on it to someone else. It was only a

matter of |850. I would infer from this that it was

not Mr. Wethey I was complaining of but someone else,

possibly Mr. McLaughlin. He was not making con-

tracts without my consent. He had no right to do it.

I never knew Mr. Wethey to exceed his authority in

anything.

Q. Did Cobban ever say anything to you about ad-

vancing him money to buy these lands?

A. To buy which lands?

Q. These lands which you afterwards bought?

A. There was never a word spoken between Cobban

and myself about advancing him money to secure any

lands. There was never a word spoken about it. He

never asked for money to buy lands with.

Q. You never authorized any money to be advanced

for that purpose?

A. I never did. I do not do business in that way.

Q. Don't you know the fact that |10,000 was bor-

rowed by Cobban on his own additional note from the

banking-house of W. A. Clark and Brother without any

security?

A. I do not know that he ever did borrow any money

from them. It is barely possible. That is what they

were in business for. I have nothing to do with the de-

tails of the banking business.
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Q. If this money was loaned Mr. Cobban by the

bank upon the personal assurance of Mr. Wethey who

went with Cobban to the bank to see that it was all

rifi^ht, you had no knowledge of it?

A. I did not.

Q. That money was used for the express purpose of

buying this timber and secured afterwards by a mort-

gage on the land?

Mr. BICKFORD.—I object to the question as not be-

ing proper cross-examination. The question is based

upon something that has not heretofore been brought

out in the evidence and is in no sense proper cross-ex-

amination.

Q. If what I have stated to you is true you have no

knowledge of it?

A. No, sir; I have no knowledge of it.

Q. Don't you know that the loan was afterwards

paid by a larger amount of money than was advanced?

A. I do not knovv^ anything about his relations with

the bank.

Q. If it was done for him it was done by Mr. Wet-

hey?

A. Anything in the way of loans from the bank does

not come within the province of Mr. Wethey. The bank

is operated by my brother, the cashier, Mr. Johnson and

the Assistant Cashier, Mr. Heslett. Mr. Wethey has

nothing to do with the banking business and has no

knowledge of it unless someone should tell him. He
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knows nothing whatever about it. If they loaned him

that money they no doubt had good security for it. I

do not inquire into people's business as long as they at-

tend to their business properly.

Q. I understand you had no knowledge and have no

knowledge now of Cobban borrowing any money from

the bank?

A. None whatever. I had nothing to do with the de-

tails of the banking business. Sometimes some large

transactions are called to my attention as to the general

financial policy of the bank I have something to do

with it, but the question of a loan of |10,000 would

never be submitted to me, at all.

Q. When you paid your money for these lands do I

understand that you had no knowledge whatever as to

the state of the title? A. I did.

Q. What was that?

A. That the title had been passed upon by my at-

torneys and that it was satisfactory. That was all I

cared to know.

Q. How, from whom, and by what means, Cobban ob-

tained such title as he had at the time he deed to you

you had no knowledge whatever?

A. None whatever.

Q. Do you know anything about the Stone and Tim-

ber Act?

A. I know that there is such an act and that en-

tries are made under it by properly qualified people

I never had any experience in making entries under it
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Qi. Wlien did you first find out that this land that

you bought was entered under the Stone and Timber

Act?

A. I do not recollect now. I don't suppose I ever

gave it a thought. It made no difference to me how

it was entered so I got a good title to it.

Redirect Examination.

(By Mr. BIOKFORD.)

Q. Calling your attention to the date of the deeds

referred to, July 29, 1899, 1 will ask you to state whether

or no it was on or about the date of these deeds that

you first talked with Mr. Cobban concerning the pur-

chase of the land from him located in Blackfoot river?

Mr. MAYNARD.—I object as it is not proper redirect

examination.

A. I do not recall the time as relating to the deed.

Q. For the purpose of refreshing your recollection

state if as a matter of fact you left for New York or

for the east in March, 1899, shortly after the adjourn-

ment of the legislative assembly?

A. I left before the adjournment.

Q. The adjournment was in March?

A. Yes, sir.

Q. Is it not a fact that you remainded in the east a

considerable length of time after that?

Mr. MAYNARD.—Objected to as not proper redirect

examination and as leading.
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Mr. BIOKFORD.—He did testify in his cross-exam-

ination that he had a talk with Mr. Cobban in March.

T want to bring to the attention of the witness the fact

that he had departed for New York prior to the time

be purchased the lands upon the Blackfoot river. What

haye you to say with reference to any conversation you

had with Ml*. Cobban prior to your departure for New

York in the month of February or March, 1899?

A. My memorandum-book tells exactly when T left

Montana and went to Arizona, New Mexico and then I

went to New York.

Q. Do you remember of having any conversation

with Mr. Cobban before your departure for New York?

A. I testified I think that it was in March.

Q. Did you return to Montana from the time of your

leaving in March, 1899, to the month of May?

A. July 4th is the first letter shown here. It was

about that time that I got back.

Q. What have you to say as to any conversation you

had with Mr. Cobban prior to your leaving for New

York?

A. I think I never had any conversation with hir.i

prior to that. I think it was in February that I left.

I left a long time before the legislature adjourned.

Q. Then, as I understand the matter, you had a talk

about this land before you left for the east?

Mr. MAYNARD.—I object to the question as being

leading and on the ground that it has been thoroughly

gone over in the direct and cross-examination.
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A. I will state that in my opinion that I was in-

correct in stating that I had a talk with Mr. Cobban

in March.

Q. Then, what have you to say as to your best recol-

lection when you did first talk with him in reference to

this matter?

A. I have no impression about that at all. I do not

remember.

Q. What have you to say with reference to Mr. Mc-

Laughlin being employed by you to make any option

or agreement for you with reference to the purchase of

timber lands?

A. None whatever. He was never so employed.

WILLIAM A. CLAKK.

Subscribed and sworn to before me this 2'Oth day of

May, 1902.

[Notarial Seal] SAML. C. MILLS,

Notary Public in and for the District of Columbia.

I hereby certify that the foregoing deposition (com-

prising thirty-one typewritten pages) was taken down

by me in shorthand from the statements when and as

uttered by the deponent thereof; that the same were

thereafter transcribed and reduced to typewriting and

thereupon read and subscribed by the deponent thereof

in my presence.

I further certify that my fee of f33.60 for taking, cer-

tifying and returning said deposition has been paid to

me by the complainant.
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And I further certify that I am not of counsel or in

any way interested in the i)rosecution of this case.

[Notarial Seal] SAML. O. MILLS,

Notary Public in and for the District of Columbia.

iR. M. COBBAN, a witness called in behalf of the de-

fendant, having been first duly sworn, testified as fol-

lows:

Direct Ebj:amination.

(By Mr. WALSH.)

Qi. Mr. Cobban, where do you reside?

A. Missoula, Montana.

Q. How long have you lived there?

A. I have lived there for three years.

Q. Going there in what year?

A. I went there in the fall of 1898.

Q. What is your business, Mr. Cobban?

A. Real estate and loaning business.

Q. In connection with the real estate business, what

particular lines do you engage in?

A. Well, I buy and sell all classes of real estate,

city property and residence and business property, and

farm property, and orchard tracts, and I have made a

specialty of five and ten acre tracts. I handle timber

land a great deal, and generally do a great deal in the

way of loans.

Q. Has your business in that line been confined to

Missoula, Mr. Cobban, or do you prosecute it elsewhere?
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And did you prosecute that business elsewhere before

going to Missoula?

A. I have been engaged in the business for—started

in the business in the city of Butte in the fall of 1883,

and I have been engaged in that business ever since,

largely in Silver Bow County, Montana. Have also

handled a good deal of property in Missoula County.

Have handled a good deal of property in the State of

Idaho, and also in the city of Bozeman—have handled

some property there, although my office for a good many

years was in Butte.

Q. And what was your business in the city of Butte,

what has it been since 1883, down to the time you moved

to Missoula?

A. The real estate business, nearly exclusively, buy-

ing and selling and loaning.

Q. Now, you testified that part of your business

was buying and selling timber lands. I wish you would

state, Mr. Cobban, whether in the conduct of that busi-

ness you bought and sold any lands during the year

1899? A. I did.

Q. Where were those lands situated?

A. I think that all of the timber lands that I sold

in 1899, were situated in the Blackfoot—on the Black-

foot river.

Q. And as to where any lands were situated—the

timber lands were situated that you acquired in 1899?

A. I purchased timber lands on the Blackfoot, and
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in the Bitterroot valley, and some few pieces on the

Missoula river—down on the lower Missoula river. I

also acquired some in the State of Oregon.

Q. I wish you would state in what respect, if at all,

you acted as the agent of the defendant, W. A. Clark,

during the year 1899?

A. I did not act as the asrent of W. A. Clark at all.

Q. And what have you to say as to acting as agent

of W. A. Clark in the acquisition of titles to timber

lands at any time?

A. I never have acted as the agent, either—of W.

A. Clark, in procuring the entry or buying of timber

lands.

Q. What have you to say as to having so claimed to

act?

A. I never claimed to have acted as his agent.

Q,. It is averred in the bill of complaint herein, Mr.

Cobban, that sometime after the first of January, 1898,

claiming to act for the use and benefit of the defendant

herein, W. A. Clark, in so doing, that you set about the

business of procuring the title to and possession of lands

described in the bill of complaint. What have you to

say as to' your having so set about?

A. I never set about as the agent of W. A. Clark in

any way.

Q. It is further averred that in pursuance of that

object, that is, with a view to acquiring the title to lands

for W. A. Clark, you entered into a contract with one
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C. E. Griswold—meaning Chauncey L. Griswold. What

have you to say as to that?

A. I never entered into any eontraet as the agent of

W. A. Clark.

Q. Or for the purpose of acquiring lands for him?

A. No, sir.

Q. It is further averred in the bill of complaint, that

in the conduct of such business you associated yourself

with John B. Catlin, and Griswold, referred to, with a

view to aicquiring title to these lands for the defendant,

W. A. Clark. What have you to say as to that?

A. It is false.

Q. And it is further averred that the three parties,

Cobban, Griswold and Catlin, by and through them-

selves and others, examined the lands, and procured

various persons of both sexes, for hire, to enter land

under said act, meaning the act for the entry of timber

and stone lands. What have you to say as to your hav-

ing procured persons for hire to enter such lands?

A. I never did.

Q. Now, it is averred in the same connection that

you paid their expenses and those of their witnesses,

and paid the price of acquiring it at the proper land

office of the United States, for the purpose of acquiring

such titles—within the jurisdiction of which said parcels

of land were respectively situated. What have' you to

say as to that, Mr. Cobban?

A. I never did, as the agent of W. A. Clark, or with



5134 The United States of America

(Testimony of R. M. Cobban.)

any agreement that they were acting—that they were

to transfer the lands to me.

Q. Well, did you, as a matter of fact, furnish to ai

number of persons during that year the money with

which to pay their expenses to purchase tracts of land?

A. I did, as a loan; I loaned them money for that

purpose.

Q.. Now, what is the fact, Mr. Cobban, about your

liaving at any time hired any person to take up a claim

under the Stone and Timiber Aict?

A. I never hired anyone to take up a claim under the

Stone and Timber Act.

Q. Who, if at all, did you authorize to act on your

behalf in taking up land under the Timber and Stone

Act?

A. I never authorized anyone to hire anyone to take

up a timber and stone claim.

Q. Or under any other act? A. No, sir.

Q. It is further averred in the bill of complaint that

you procured certain parties in making entries under

the Stone and Timber Act, to make false and fraudulent

proofs, and to make certain sworn statements at the

time of filing, in which sworn statements and proofs

it was falsely averred in substance that these parties

Avere making entries in their ow^n interest, and without

any agreement to convey to any person, either express

or implied. What have you to say as to your having

procured such parties to make such affidavit?
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A. I never procured anyone, or made any arrange-

ments with them to do so. Tlie allegation is false.

Q. You heard the testimony given by the witness,

Chauneey L. Griswold in this case, didn't you, Mr. C'Ob-

ban? A. I heard a great deal of it.

IQ. What have you to say as to your ever having

authorized him to enter into any agreement with any-

body on your behalf, to the effect that you would furnish

the money necessary to pay the expenses incurred by

persons in taking up lands under the Stone and Timber

Act, and the purchase price, and to pay them a hundred

dollars for the land?

A. I never gave any such instructions in the world,

either to Mr. Griswold or to any other person.

Q. Now, what instructions did you give Mr. Gris-

wold, Mr. Coibban, with reference to the matter of fur-

nishing money to any persons who desired to take up

lands under the Stone and Timber Act?

A. I gave Mr. Griswold instructions that I would

loan to responsible parties, wherever the timber would

justify, the amount of money necessary to pay their

expenses, where they needed it, or where they wanted

enough to pay for their lands, I would furnish that

amount of money as a loan to these people, to be secured

by a mortgage, after they had proven up on the claim.

Q,. Now, what did you say to Mr. Griswold with ref-

erence to the matter of making agreements with these

parties to whom the money was to be furnished, or to
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any parties, to the effect that you would purchase their

lands after they had made final proof?

A. I told Mr. Griswold numerous times, and talked

with him and consulted him about that, that he must

be very careful and not say an^^thing that would indi-

c*ate to any person that we would purchase the land;

that there must be no agreement that we would pur-

chase the land, or that I would purchase the land.

Q. And when did you first say so to him, with ref-

erence to the time that he first w^ent to work with you?

A. Well, sir; he first went to work for me^when he

first went to work for us, and at numerous times there-

after. It was well understood and there was no doubt

on that score that he knew thoroughly that it was my
instructions at all times.

Q. Mr. Cobban, I wish you would state whether at

the time you had been acquiring these lands, what in-

formation you had at the time you acquired these lands'

on the Blackfoot, or had been acquiring these lands on

the Blackfoot, as to the criminal character of an

entry made by one person under an agreement to trans-

fer or convey it to another before entry made, by any

other person?

A. I knew absolutely that it was contrary to law,

and I did not go into the business with any intention of

violating the law or breaking it.

Q. What have you to say, Mr. Cobban, as to the

testimony of Mr. Griswold, to the effect that you didn't
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so say to him at any time prior to or on the first day

of September, 1)896?

A. I say that it is absolutely false, and he himself

has so aeknowledged.

iQ. Now in the effort to obtain timber lands on the

Blac'kfoot, Mr. Cobban, I wish you would state what

class. of lands you bought or sought to buy?

A. I sought only to buy lands that had been taken

lip under the Scrip Act, and lands that had been proved

up on and after final proof, and that were held by a

receiver's receipt or a United States patent.

Q. Now, what do you mean by the Scrip Act?

A. The so-called Scrip Act was an act of Congress,

creating forest reserves in different parts of the United

States, and the Act of Congress was to the effect that

any person owning titled lands within a forest reserve,

might reconvey the same to the Government, and as

soon as they had so conveyed to the Government, they

might select an equal amount of unappropriated land,

in any part of the United States, not mineral in charac-

ter.

Q. And these rights were by the parties assigned,

vv'ere they?

A, Yes, sir; in procuring the scrip lands I often

bought land outright and conveyed it myself to the

Government. Oftentimes purchased—the parties from

whom I purchased conveyed to the Government of the

United States, and gave me a power of attorney to

select elsewhere.
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Q. Now, how did you actually acquire title, Mr. C'o'b-

ban, and what character of lands did you actually buy?

A. I bought the three characters of land that I spoke

of, land that had been proven up on, and held by United

States patent, and I bought large quantities of scrip

land, so called scrip land, and I bought a great deal of

land that was held by receiver's receipts.

Q. Now, speaking about the scrip lands, Mr. Cobban,

T wish you would state whether you purchased the tim-

ber lands from parties who had located it under the

Forest Reserve Alct, or whether you yourself located

land under the Forest Reserve Act?

A. Well, in nearlyi all cases; in fact, in all cases I

had selected the land. In one or two instances the

parties—the land was conveyed to a certain party, and

then they conveyed it to me. They made the selection

and then conveyed the lands to me; but I searched out

the lands that were the basis of these transactions.

Q. Now, I refer to your having* enlisted the services

of Messrs. Jakways & Faust in the efforts to acquire

lands. I wish you to state what directions, if any, you

ever gave to Jakways & Faust, to the effect that you,

w^ould like to have them procure parties to take up lands

under the Stone and Timber Act, and that you would

furnish them money with which to pay the expenses nec-

essary, and to pay them one hundred dollars for their

claims, if they would convey to you?

A. I never made any such arrangement in the world

with Jakways & Faust.
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Q,. What have you to say as to your leaving money*

with Jakways & Faust for the purpose of securing^

claims, with the further instructions that if they needed

any more money to carry ,out such de'al, than you gave

to them, that they should advance it, and then youi

would furnish them further money with which to reim-

burse them?

A. I never furnished them with any money or gave

any such instructions.

IQ. Do you know L. A. Wells? A. I do.

Q. Where did you first make his a'cquaintanee?

A. Well, I cannot ^say, but I think in the spring of

1899.

Q,. Do you rememfber where it was that you met him?

A. Not for certain; I cannot call to mind the first

time.

Q. Do you now recall any occasion when ytou met him

at what has been spoken of as Mr. Griswold's place, at

the Clearwater river? >

A. I did ; I met him there.

Q. Can you tell us, Mr. Cdbiban, about when that

was?

A. Well, I should say—^I should say probably in the

month of May or June, 1899.

Q. I wish you would state whether at that time or

at any time you had any conversation with him' An re-

gard to persons taking up claims under the Timber and

Stone Act?
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A. Well, I don't think that the subject Was ever

mentioned at all, but if it was, it was certainly not in

accordance with the. testimony which he gave on that

subject.

Q. Did you hear Mr. Wells' testimony?

A. I did.

jQ. It appears from the record, Mr. Cobban, that Mr.

Wells testified comcerning a conversation which he had

with you, as follows, at page 978.

"Q. You state that you did have a conversation wit]/

Mr. Co'bfban. Please state fully and exactly as you can

just what the subject matter of that conversation was,

and what you said to him and what he said to you.

"A. The conversation related to timber claims, and

vras to this effect, that I didn't favor taking timber

lands under this Stone and Timber Act, because of the

crookedness it required to acquire a title to the land;

that I was in favor of taking this land as scrip land, to

use Forest Eeserve or Lieu Land scrip on it. I talked

the matter over with Mr. Griswold and I told Mr. Gris-

wold that the character—

.

"Q,. I asked you what you said to Mr. Cobban?

^^A. I told him that it would require a man to com-

mit perjury to acquire title to that land, taking it under

the Stone and Timber Act. Mr. Cobban said that if those

people there could not be depended on, that he had over

two hundred applicants to take the land under the

Stone and Timber Act, and the people were stopping

him on the corners of the streets of Missoula, making
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application, or filing their applications for stone and

timber claim's with him; that he could get all the people

that he wanted to take those claims for one hundred'

dollars, and some of them offered to take it for less, even

fifty dollars per claim."

Q. What have you to say as to such a conversation

having taken plaice with Mr. Wells?

A. That it is wholly and absolutely false.

Q. What portion of this conversation which I have

just read to you, Mr. Cobban, did actually take place,

if any portion of it?

A. There was no portion of that conversation. There

was a conversation with Mr. Wells for a few moments.

I am under the impression that at that time I was in-

troduced to Mr. Wells. I think it was the first time I

had ever met Mr. Wells, and there were simply a few

remarks passed, something about the weather or his

business. He was butchering! at that time, and he

brought in a load of meat, and I was waiting for dinner

at the—at Mr. Griswold's place, when I met him, and I

think we had dinner together. We sat at the same

table. There was no part of the conversation there re-

lated that was carried on between us.

Q. The witness further testified as follows, Mr. Cob-

ban, I read from page 979 of the record:

"Q. Did you afterwards meet Mr. Cobban at Ovando?

"A. I did.

"Q. When was that?

"A. Well, I couldn't state the exact time nor the
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time of Mr. Cobban^s visit there, but Mr. Griswold was,

also there. i

"Q. You may state as to whether or not at that time,

and place you had any conversation with him?

"A. I did.
,

"Q,. Give us the substance of that conversation?

"Q. I don't care to go into the details; I just simplyi

call for the substance of that conversation

.

"A. Mr. Cobban wanted to know if I was able to;

prove up) on the claim that I had filed on. I told him X

didn't know. He said he would like to get that claim—

'

it was a very valuable claim—and he would like to be(

sure that he could have the claim, and if I hadn't the

fund^ to prove up on with, he would advance them, onlyi

he wanted a guarantee or assurance that I would trans-i

fer the claim to him when I proved up. I told Mr. Cob-

ban that I wasn't selling horses until I had a title to

them; in other words, that I would not sell anything

that I did not own."
(

What have you to say as to that conversation having

taken place? A. It is absolutely false.

Q. What portion of it ever took place?

A. There was no portion of it; no conversation of

that kind; I don't remember of having met Mr. Wells

at Ovando; I did meet him in the woods near Ovando,

and it was on or near a claim that he had taken up. I

was going over the country looking at the timber gen

erally, and I met Mr. Wells, and something was said

by him as to whether or not if he needed it, I would
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loan him money on the claim. I had heard consider-

able of Mr. Wells at that time, and about his reputa-

tion, and I gave him no direct answer, whether I would

or would not make him a loan.

Q. In the same connection, the witness testified as

follows: I read from page 980 of the record.

"Q. As to whether or not at that time and place

you again spoke to him about the nature of the crime

that he was committing?

"A. I told Mr. Cobban that to accept of his money

to make that proof, or anybody else's money, to give

them a lien on that land, would require me or any-

body else that took up land in that manner to commit

perjury, and would make him out a liar.

"Q. What did he say?

"A. He said that was right."

Q. What have you to say as to that conversation

having taken place, Mr. Cobban?

A. It is false in every way.

Q. What portion of that conversation took place?

A. There was uo portion of that conversation took

place.

Q. Now, Mrs. Wells testified here, Mr. Cobban, to

the effect that when she was returning from Helena

with Mr. Griswold, after she had made her final proof

upon her land, that a telegram was received »by Mr.

Griswold, v/liile they were sitting at the table in the

dining-car on the train leaving Helena, to this effect:
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That you directed Mr. Griswold not to advance any

money on the Wells' claims until you were sure that

he could get the claims. What have you to say as to

having sent any such telegram?

A. I never did; I never sent any telegram of that

nature.

Q. Or in substance to that effect, Mr. Cobban?

A. No, sir.

Q. Now, it appears, Mr. Cobban, that you did as a

matter of fact, sell some of these lands acquired by you

during the year 1899, to the defendant, W. A. Clark?

A. Yes, sir.

Q. What arrangements, if any, did you have with

the defendant, W. A. Clark, prior to the time that you

set about to acquire title to timber lands in the Black-

foot, that you would convey to him, when you had ac-

quired title?

A. I had never spoken to Mr. Clark or any of his

agents in regard to the timber until I had acquired con-

siderable timber on the Blackfoot river.

Q. Then with whom did you confer about the matter,

and whom did you open up negotiations with?

A. I think I spoke to Mr. McLaughlin first in regard

to it.

Q. Now, do you remember whether the negotiations

were opened up by Mr. McLaughlin coming to you, or

by your going to Mr. McLaughlin?

A. I went to Mr. McLaughlin.
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Q, Did jou hear Mr. McLaughlin's testimony about

that matter, Mr. Cobban?

A. I did, yes, sir.

Q. Did you hear what he said? A. Yes, sir.

Q. Well, what did he say; what occurred, Mr. Cob-

ban?

A. He came to me^—but in fact I went to Mr. Mc-

Laughlin, and spoke to him first about the timber.

Q. That, as I understood you to say, was after you

had acquired title to certain lands?

A. Yes, sir. '

Q. And what lands did you offer to sell to him with

reference to the question as to whether jon had then or

had not then acquired title to it?

A. I never offered him any land that I did not have

title to—except those scrip lands.

Q. Now, what was the difference in the case of the

scrip lands and the other land?

A. In the case of the scrip lands I had nothing what-

ever to show from the land office, not even the receiver's

receipt. After the filing is made you have to wait any-

where from a year to three years to know whether or

not your title will be approved.

Q. But had you actually filed your applications and

surrendered vour title to the lieu lands—to the lands

surrendered to the Government of the United States, at

the time that you offered them for sale?

A. I had, yes, sir; I had gone as far as I possibly

could.
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By Mr. WALSH.—I might say in this connection that

the United States Circuit Court of Appeals has held

that when you got title after final receipt in these cases,

that your title is good. So that you, when you refer to

the title to these lands, you can refer to it as having

the title to them. I state this so that you will under-

stand.

Q. Now, did you, as a matter of fact, sell certain of

the lands to Mr. Clark?

A. I did, yes, sir.

Q. And when, if at all, did you make the first sale,

Mr. Cobban?

A. Well, I have forgotten just when the sale was

completed.

Q. Have you now in your possession any memoranda

which will suggest to you the time when the sale was

made? A. Yes, sir.

Q. I wish you would refer to it. I show you De-

fendant's Elxhibit No. 293, and Defendant's Exhibit No.

276, and Defendant's Exhibit No. 277, and referring to

the dates of these instruments, Mr. Cobban, I wish you

would then answer the question, if they will enable

you to do so.

A. Those were the first sales.

Q. Now, as to the date when you made the first

sale?

A. It was on the 29th day of July, 1899.

Q. Now, Mr. Cobban, I wish you would state whether

prior to that time you had not met and conversed with
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the defendant, W. A. Clark, for the sale and transfer

to him of the lands embraced in the conveyances before

you?

A. Yes, sir, for a portion of them.

Q. State when and where it was that you met him ?

A. Well, I couldn't say Just the time, but I—some

few days before, I think—it was during the month of

July.

Q. What, if anything, did you say to him, and what

did he say to you?

A. I met Mr. Clark in his office and told him that I

had some timber lands for sale on the Blackfoot river,

and I told him what—about how much I had, what I

had, and I told him what I would ask him for it. I

offered to sell it for a dollar and a qu.arter a thousand,

and he took the matter under advisement. The con-

ference only extended over about fijve minutes with Mr.

Clark. Later on it was taken up with Mr. McLaughlin,

and my business was done entirelj^ with Mr. Wethey,

Mr. Bickford or Mr. McLaughlin, and that that time Mr.

Clark did not give me an answer definitely, at the time

that I first presented the matter to him.

Q. How did the negotiations finally result, Mr. Cob-

ban?

A. In his saying that Mr. Bickford might look over

the titles to the land that I had to offer, and 'that he

would purchase if the titles were satisfactory.

Q. Now, what, if anything, was said in the course

of the conversation had with the defendant, W. A.
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Clark, in reference to the source from which you had

derived title?

A. I don't think he asked a word about that, and the

only thing was that I was to give him a good title, and

Mr. Bickford was to examine—or his attorneys were to

examine the abstracts of title, and, if found satisfac-

tory, he would make the purchase of the amount that

I had.

Q. Now, do you remember, Mr. Gobban, any conver-

sation taking place at that time with the defendant,

concerning the scrip lands as distinct from the deeded

lands?

A. I had no scrip lands to offer him at the first

—

the first time I met him and talked with him about it,

and the only conversation—and the only lands offered

to him were the lands that I actually owned at that

time, or had options on, or deeds to which were in nearly

all instances in the bank, or I had options for the pur-

chase, of deeded lands.

Q. Now, what, if anything, did Mr. Clark or Mr.

Wethey or Mr. Bickford know about the facts attend-

ant upon the acquisition of title by you from the entry-

men, or the facts attendant upon the acquisition of the

title by the entrymen in the cases of the timber and

stone land, other than what was disclosed by the ab-

stracts, so far as you know?

A. They had no knowledge other than what was

given them by the abstracts, to my knowledge. I don't

think they knew anything of it.
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Q. What have you to say as to knowing anything

about your having been hired by Mr. Clark to hire these

entrymen to take up these lands?

A. Well, they certainly could not have known any-

thing of the kind.

Q. Why?

A. Because there was no such thing existed.

Q. Now, what was paid you, if anything, by the d^^-

fendant, Mr. Clark, for the lands mentioned in the deeds,

before you, of date July 29th, 1899, Mr. Cobban?

A. Just the amount that is stated in the deeds; the

actual—it is the amount that was stated in all the

deeds, and I think in these deeds of conveyance, the

actual amount paid by Mr. Clark is the actual considera-

tion named in the deed—the amounts, in other words,

named in the deeds was the actual consideration that he

paid me.

Q. And as to how it was paid, Mr. Cobban?

A. It was generally, I think, on the first transaction

that Mr. McLaughlin may have paid the money to me.

I am not certain about that, whether Mr. McLaughlin

paid me or whether Mr. Wethey paid me, but it was

sometimes in checks and sometimes in drafts.

Q. But either checks or drafts or the cash?

A. Yes, sir. I

Q. Do you remember at any time of being paid in

cash or were you always paid by check or draft?

A. I don't recollect of having been paid in cash.
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Q. And what have you to say as to your having real-

ized upon the checks and drafts?

A. I realized the full face of them.

Q. And when was the next sale made to Mr. Clark,

Mr. Cobban, and I hand you Defendant's Exhibit No.

277, and Defendant's Exhibit No. 278, to aid you in an-

swering the question.

A. Tlie 16th day of September, 1899.

Q. And do you now recall how you came to sell this

land to Mr. Clark? A. Yes, sir.

Q. State how it was? '

'

A. I stated to Mr. McLaughlin, and I think to Mr.

Wethey, that I had so much land; that I was the owner

of a certain am.ount of hind, and asked them whether

Mr. Clark would purchase it, and after a little negotia-

tions, they agreed to do so if the titles were satisfactory

to Mr. Bickford or their attorney. The abstracts of

title were furnished them, as also the deeds. We fur-

nished them with the abstracts of title; they were ex-

amined and passed upon by Mr. Bickford.

Q. And the negotiations resulted how?

A. In a sale.

Q. As evidenced by those deeds? A. Yes, sir.

Q. And what have you to say as to whether you did

or did not have the title to those lands included in the

deeds, at the time they were sold?

A. I had the title to them all.

Q. When did you next make any sale to Mr. Olark,
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and I hand yon Exhibits No. 283 and No. 284, to aid you

in answering the question?

A. On the 13th day of November, 1899.

Q. Now, Mr. Cobban, I wish you would state what

the facts were in connection with that.

A. I would say that one of these deeds was dated

the 11th day of November, 1899, and I am not certain

Avhether—I think it was all closed on the same day,

but one of them is dated on the 13th day of November,

1899.

Q. And which date would you say the deal was

closed on? •

A. I would say that the deal was closed on the 13th,

and possibly a day or two later than that.

Q. Now, state what the facts are in reference to

that transaction.

A. Each of the transactions—^this was a loan; this

wasn't an out and out sale. This transaction—I of-

fered to sell the lands to Senator Clark, and while he

didn't w^ish to purchase at that time—to increase his

I)urchases—I then submitted a proposition that I would

like to make a loan and get seventy-five cents a thou-

sand on the—^as a loan on the timber lands, and giving

him an option of four months for the purchase of the

same at a dollar and twenty-five cents a thousand, and

the proposition was later on accepted. There had been

some negotiations a little before, and the deeds were

made out.
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Q. And at that time what amount of money did you

get?
;

A. I cannot tell without—it is the amount that was

stated by Mr. Wethey, because I looked it up at that

time; it was seventy-five cents a thousand on the

amount.

Q. On the timber included? A. Yes, sir.

Q. And when you eventually sold to him, Mr. Cob-

ban, what additional sum, if any, did you get?

A. I got the fifty cents a thousand, I think, in that

case, less five per cent.

Q. How did that come about?

A. Because I wanted to use the money before the

four months' option was up, and made them an induce-

ment to close it up as a sale, and offered the discount of

five per cent.

Q. Now, I wish you would state when you next made

a sale of any other land to Senator Clark, and I had you

Exhibits Nos. 280, 281 and 282, and for the purpose of

aiding you in your answer?

A. There were deeds executed on the 9th day of

January, 19O0. I think that that was in the nature of

a loan also.

Q. Did it ripen subsequently into a sale in the same

manner as the other?

A. Yes, sir, and if I am not mistaken, I don't think

I discounted it.

Q. And when did you next sell to Senator Clark. 1

hand you Exhibit No. 297, to aid you in your answer?
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A. There is one dated the 26th day of January, 1900.

Q. What are the facts connected with that transfer?

By Mr. M'AYNA'RiD.—What exhibit is that, dated the

26th of January?

By Mr. WALSIH.—Exhibit No. 282.

A. I cannot now recall just what the conditionsi

were.

Q. What is that?

A. I cannot recall what the conditions were. I know

I followed Mr. Wethey's testimony in regard to this very

closely, and took it up with him as to the vouchers that

were shown here, and they corresponded with the

vouchers that I had.

Q. By your information, Mr. Cobban, I inform you

tliat the lands mentioned in that deed are not men-

tioned in the bill of complaint. Now, I refer you to

Exhibit No. 297, and ask you when, if at all, you again

sold any land to Senator Olark?

A. The 15th of June, 1900.

By Mr. MAYNARD.—^What exhibit is that?

By the EXAMINER.—Exhibit No. 297.

Q. Now, Mr. Cobban, where did you get the money

with which you obtained the title to these timiber lands?

A. The greater part of the money that I used in the

transactions I borrowed from the First National "Bank

of Biutte. I also borrowed considerable sums of money

from the First National Bank of Missoula, and from

the Silver Bow National Bank of Butte, and from the
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State Savings Bank of Butte. I also borrowed some

money of S. V. Kemper—or rattier from the State Sav-

ings Banli, on which he was an indorser. I borrowed

some money also of James McKinnon of Chippewa Falls,

Wisconsin, and I also borrowed considerable money

from S. C. F. Cobban, and at one time I borrowed from

W. A. Clark & Bro. ten thousand dollars.

Q. What, if any, amounts of your own did you put

into the business?

A. I had some few thousand dollars of my own, my-

self, and I had a good name and a credit.

Q. And what line of business were you carrying on

at the same time?

A. I was carrying on a general real estate and loan-

ing business.

Q. Had you any money from that source?

A. Yes, sir.

Q. Now, Mr. Cobban, you spoke about having bor-

rowed some money from the First National Bank of

Butte? A. Yes, sir.

Q. Have you any memorandum of the money which

you borrowed from them?

A. I have here the canceled notes; I have here quite

a number of canceled notes from the First National

Bank of Butte.

Q. I wish you would let me have them, if you please.

A. Here they are.

Q. These are the notes of the First National Bank

of Butte, are they?
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A. They are all notes of the First National Bank of

Butte, I believe.

By Mr. WALSH.—I overlooked, if your Honor please,

offering in evidence the two mortgages mentioned, and

I therefore desire to put them in now.

By the EXAMINER.—Very well.

By Mr. MAYNARD.—We object to them and to their

inti'oduction in evidence, upon the ground that they are

irrelevant and immaterial, and in no way sustain the

allegations of the answer of the defendant, or tend to

disprove the allegations in the bill of complaint of the

complainant.

By Mr. WAlJSiH.

—

We now offer in evidence exhibits

No. 316 to 330, inclusive, being canceled notes given by

Mr. Cobban to the First National Bank of Butte.

Q. Now, what, Mr. Cobban, do these notes evidence?

A. An indebtedness that I incurred at the First Na-

tional Bank at Butte, and their payment.

Q. And for what purpose did you borrow the money

evidenced by these notes, to the First National Bank

of Butte?

A. Nearly all—all for the purposes of imy (business in

Missoula, and nearly all of it in the purchase of timber

lands. ,

Q. What was the occasion which compelled or re-

quired you to borrow money from the bank at these

various times, evidenced by these notes?
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A. Well, I was buying large amounts of timber, and

I thought it was a safe and a good business investment,

and a good opportunity to make deals in timber lands.

Q. And for what purpose was the money eviden€ed

by these notes that you gave to the First National Bank

devoted?

A. Just for the purchase of timber lands and scrip.

Q. In addition to borrowing money from the First

National Bank of Butte, from what other banks did

you borrow money?

A. From the First National Bank of Missoula I bor-

rowed considerable sums of money.

Q. I ask you if these notes or the money that you

acquired on these notes, numbered exhibits 33j1 and 336,

inclusive, evidenced the sums of money that you bor-

rowed from the First National Bank of Missoula?

A. Yes, sir.

Q. And also the payment of the same?

A. Yes, sir.

Q. And for what purpose did you borrow these sums

of money from the First National Bank of Butte?

A. Of Missoula, do you mean?

Q'. Of Missoula, yes.

A. Nearly all for the purpose of buying timber lands.

Q. And for what purpose did you devote the money

so realized?

A. To the purchase of timber lands.

(J. And from the State Savings Bank. I ask you
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what the notes wliieh you executed to the State Slavings

Bank, marked exhibits 338 and 339, inclusive, evidenced,

Mr. Cobban?

A. There are three notes to the State Savingis Bank,

of Butte, Montana.

Q. And what do they evidence?

A. They evidence an indebtedness incurred by me

for money borrowed, and the payment of it.

Q. And for w^hat purpose did you borrow this money

from the State Savings Bank of Butte?

A. Mostly for the purchase of timber lands.

Q. And for what purpose was it used?

A. For the same purpose. One of the three notes

I refer to w^as to the Silver Bow National Bank here in

Butte, Montana.

Q. I ask you what tlie note reciting the terms, to the

Silver Bow National Bank, and which the Examiner has

marked exhibit No. 337, evidences, Mr. Cobban?

A. That was for money borrowed of the Silver Bow

National Bank for the purpose of purchasinig timber

and timber lands.

Q. For what purpose was it devoted?

A. It was used for that purpose.

Q. I show you a note which is marked exhibit No.

340, evidencing a promise to pay money to James B. Mc-

Kinnon, and ask you what it is?

A. It is money that I borrowed from Mr. MacKinnon

for the purpose of purchasing timber.
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Q. And to what purpose was the money devoted?

A. It was used for that purpose.

Q. I show you a note reciting a promise to pay cer-

tain money to Sl C. F. Cobban, and ask you what it is,

Mr. Cobban.

By the EXAMINER.—That note is marked exhibit

No. 341.

A. Well, a portion of that money was used for the

purchase of timber lands; a loan that I made from S. C.

F. Cobban. I am not certain that it was all used in

timber deals.

Q. And what relation, if any, does S. C. F. Cobban

sustain to you?

A. He is an uncle. I borrowed considerable sums of

money from S. C. F. Cobban that were not shown by

notes here, also.

Q. And how was that transaction carried on, Mr.

Cobban?

A. Well, that was simply money that was obtained

under a contract. He advanced money under a contract

to me, and I afterwards repaid it. It wasn't given in

the shape of a note.

Q. Well, was it in the nature of a loan or in the

nature of a joint venture?

A. It was a joint venture with me at first, and after

I purchased his holding. I was to have a certain profit

if anything was realized.

Q. Now, I show you two notes reciting a promise to
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pay to Joseph Boos, and ask you what they are, Mr. Cob-

ban?

By the EXAMINER.—^Those notes are marked ex-

hibits No. 342 and 343.

A. It was money used in my business, there at Mis-

soula, the real estate business there, or in the timber

pur<^hases.

Q. And from what other source, now, if any other,

than the sources evidenced by these notes, and your

uncle, S. C. F. Cobban, did you get the money with which

to carry on this business?

A. Well, I think I have stated the various sources of

revenue.

Q. And you said, among other things, that you got

ten thousand dollars from the bank of W. A. Cdark.

A. Yes, sir, that note is in evidence here now.

Q. Now, what have you to say, Mr. Cobban, as to

your having been furnished by Mr. Clark at any time,

that money with which you were to procure lands which

were to be transferred to him?

A. I never received a dollar from W. A. Clark for

that purpose.

By Mr. WALSH.—We now^ oft'er in evidence all of the

notes referred to, the notes given to the First National

Bank of Missoula, being exhibits No. 331 to 336, inclu-

sive.

Q. What efforts, if any, Mr. Cobban, did you make
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after having acquired title to these timber lands to sell

the same?

A. After the first sale in July, the lands that I had

for sale after that time I offered to numerous parties,

not only to W. A. Clark, but I offered them to the Black-

foot Milling Company, and I offered them at one time to

William Kendall. I gave him an option for the pur-

chase of all the lands that I had at that time. I also of-

fered them to Mr. Heinze of the Montana Ore Purchas-

ing Company, and I used every means to keep in touch

with purchasers for that class of lands.

Q. Who was the second party that you said you had

offered to sell them to. To the Blackfoot Millinig Com-

pany?

A. To William Kendall. I also went East on two

different occasions to see what the condition of the mar-

ket ^as in the East and to see whether or not I could

dispose of the land that I had at that time, in the East.

Q. What offers, if any, did you make of these lands

to any parties in the east, Mr. Cobban?

A. I looked around and came in cotitaet with! quite

a number of lumber men, to see whether or not I could

make a sale to them, and it was somewhat for the pur-

pos of finding out the condition of the lumber market,

and of the timber market, and to see whether or not I

could make a sale.

Q. And where in the east were the parties with

whom you conferred about the matter of disposing of

these lands?
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A. In Chippewa Palls, Wisconsin, and in Duluth. 1

was in Duluth and offered the timber lands there to

Chester A. CongdoTi. In Chippewa Falls I saw a num-

ber of lumber men in regard to it, and in Chicago I got

an introduction there to parties through parties in Du-

luth, and I went there to see if I could make a sale of

the timber lands.

Q. And what lands were they that you were offering

to these different parties for sale?

A. I think that at the time I was in Chippewa Falls,

I think it was in September^—^September or Octoiber—it

was all of the lands that i had at that time, and that

was in 1899. The trip that I made to Chicago was in

the summer of 1900.

Q. And what lands do you refer to?'

A. I refer to the timber lands that I had on the

Blackfoot river at that time, and the lands that were

afterwards sold to W. A. Clark.

Q. Do you recall now, an^^ effort that you made to

sell those lands to the Largey estate?

A. Yes, sir, I offered to sell them to the Largey es-

tate, through Mr. Noon, Mr. Bernard Noon.

Q. Did you, as a matter of fact, sell any lands to the

Largey estate or the Largey Lumber Company, or to the

Speculator mine?

A. I did, but not on the Blackfoot river.

Q. In these various offers that you made of lands, I

wish you would state whether the lands mentioned in
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the bill of complaint—whether you first acquired title

to them before you offered them for sale?

A. Yes, sir, whatever lands I owned at the time I of-

fered them for sale, and some of them are in the bill

of complaint; yes, sir.

Q. Now, what power, Mr. Cobban, did you ever vest

in Chauncey L. Griswold to buy any claims for you?

A. I never authorized him to buy any claims; I sim-

ply authorized him to take options on titled lands for

my consideration and examination.

Q. And in case all these parties who acquired lands

under the Stone and Timber Act that you subsequently

acquired, through Mr. Criswold, what power, if any, did

you give to him with reference to the matter of acquir-

ing the title?

A. I never gave him any directions to acquire title

to these lands until after the people had proven up.

Q. Well, that is what I want to know. What in-

structions you did give him with reference to that mat-

ter?

A. W^ell, just the same as it was in the titled lands.

He wasn't to buy any lands at all for me, but he could

take and submit a proposition to me, except pos-

sibly in some particular instance where I would in-

struct him to go and make an offer of such an amount

for a thing.

Q. And when, with reference to the time of making

the final proof was the offer to purchase to be made

under your instructions?
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A. Always after. I never authorized him or any

other person. I never authorized him to make any offer

for a claim prior to its approval, and prior to proof be-

ing made.

By Mr. WALSH.—That is all.

By Mr. MAYNARD.—In connection with all the other

papers in the case, I demand the production by Mr. Oob-

ban of all the original deeds that are named in the bill

of complaint, that w^ere made by these various entry-

men and entrywomen and turned over to him.

(Recess taken until ten o'clock Wednesday, May 7th,

1902.)

HENRY N. BLAKE,

Master in Chancery.

Wednesday, May 7th, 1902, 10 A. M.

Hearing resumed pursuant to adjournment.

R. M. COBBAN, a witness for defendant, recalled for

cross-examination.

(By Mr. MAYNARD.)

Q. How a man are you, Mr. Cobban?

A. I am 43 years old.

Q. How long had you lived in Butte prior to moving

to Missonla in 1898?

A. I came to Butte, Christmas Day, 1881, and lived

here moist of the time up to about 10 years ago, »when I

removed to Missoula and stayed there for about three

years, returning again to Butte, remaining in Butte until

the fall of 1898, when I again returned to Missoula.
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Q. HoAv many years had you lived in Butte just prior

to Missoula? A. The first time?

Q. No; this second time.

A. Well, I had lived here most of the time for 18

years, with the exception of the time that I Avas in Mis-

soula, the prior time.

Q. You lived in Butte and then you went to Missoula,

and then you returned to Butte, and then went back to

Misisoula?

A. Yes, sir ; I lived in Butte about 15 years.

Q. You were interested in business with the defendant

while you were living in Butte, and just before going to

Missoula, were you not?

A. No, sir. I had some undivided mining and town-

site interests, that is all.

Q. What were those interests?

A. Well, I think I wais interested in the Valley Addi-

tion, some ground in the Valley Addition with him, and

some in the Clark Addition and Carte Blanche and two

or three unplatted mineral applications in the soutliern

part of the city. I was associated with him the same as

I was with quite a number of other individuals here.

Q. You had charge in the course of your business of

handling the Clark Addition to the city of Butte, did you

not?

A. I did for a short time; I don't remember that I

ever handled any of W. A. Clark's property. I arranged

for a division of the lots. E. H. Irvine had been the

trustee of the various owners for a number of years, and
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the owners wished for a segTeg'ation, and I think that I

arranged that segregation, and by that segregation the

different interests were set apart. I may have paid some

taxes for all of the owners jointly, but I did not handle

Mr. Clark's property in that addition.

Q. How long had you been acquainted with the defend-

ant?

A. Well, I don't remember when I first met him; I

had known of him and known him by sight from shortly

after I came to Butte and I knew him for over 20 j^ears.

Q. How long previous to your coming to Missoula had

you had business relations' with the defendant?

A. I never had but very little business dealings vrith

Senator Clark.

Q. Why did you move to Missoula in 1898?

A. Because I wanted to; I went there because I had

my property there, I had my home there, and I liked the

place much better than I did Butte for a home, and my

wife's health was poor in Butte and for the sake of my

family more than anything else I moved there.

Q. Now, how many years did you say that you had

been living in Butte just before moving to Missoula?

A. I had been living here about three years just prev-

ious.

Q. And engaged in the real estate businesis here?

A. Yes, sir.

Q. And then, before that, just before this three years

where had you been? A. I had been in Missoula.

Q. And how long had you lived there?



5166 The United States of America

(Testimony of R. M. Cobiban.)

A. About three years.

Q. And that was the only bit of time that you had been

in Missoula at any time in your life, was it not, was this

three years that you have now spoken about?

A. Yes, sir.

Q. And all the rest of the time you have lived in

Butte?

A, I had been interested in Missoula for (]uite a num-

ber of years ; I had been there for some two or three years

in property, and I set out an orchard there.

Q. But your home wais here?

A. Yes; but I had set out an orchard with the inten-

tion of making it my home some two years before I moved

there the first time.

Q. But during' the 20 years that you had lived in either

Butte or Missoula, 17 of those years had been spent in

Butte? A. About that time; yes, sir.

Q. Now, you say that you moved to Missoula in 1898

because you wanted to? A. Yes', sir.

Q. What business did you engage in immediately after

moving to Missoula?

A. I engaged in the real estate business.

Q. Opened an office? A. Yes, sir.

Q. When?

A. I cannot tell you the month ; I think in the fall of

1898.

Q. You don't know when you did it?

A. No, sir. It is pretty hard for a. person to remem-

ber the month, the changes that have taken place in busi-
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ness—an active business man don't pay much attention

to thoise tilings.

Q. You know, Mr. Griswold, wlio sits at my side here?

A. I do.

Q. You made his acquaintance in the following

spring, did you not?

A. Yes, sir; in the spring of 1899.

Q. Where did you first see him?

A. I think the first time I ever saw him was at Clear-

water.

Q. At his home? A. I think so.

Q. You went there for that purpose, did you not?

A. No, sir; I did not.

Q. To meet him? A. No, sir.

Q. At that time wlien you first met Mr. Griswold you

had conceived the plan of buying up this land in the

Blackfoot country, had you not?

A. I don't know that I had conceived any particular

plan; I was in the market for the purchase of timber land.

Q. Had you bought any land that had been entered un-

der the Stone and Timber i^ct previous to meeting Mr.

Griswold?

A. I am not certain whether I had or not.

Q. You cannot recall a single case, can you?

A. I bought some land about that time but whether

they were purchased prior to my meeting Mr. Griswold

or afterward I cannot sav for certain; and I am not cer-

tain whether or not some of those might have been taken

under the Stone and Timber Act,
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Q. What had you done between the time of your re-

turning to Missoula in the fall of 1898 and meeting Gris-

wold in the spring of 1899?

A. Well, I had done a. good many things.

Q. I mean on the subject matter of this suit; had you

bought any of these lands? A. No, sir.

Q. You had not? A. No, sir.

Q. When did you first conceive the notion of buying

these lands? A. Of buying those lands?

Q. Yes.

A. When title was given, when the receiver's receipt

was issued, for the purchase of those particular lands.

Q. I did not refer in my question to that part of the

case, Mr. Cobban.

A. Well, you had just mentioned it in the question

previous.

Q. When did you conceive the idea) of buying this land

in the Blackfoot country?

A. Well, as an explanation, I want to say that in

March of 1809 I w^ent to the Coast, to Astoria. I saw the

activity in timber lands ; I saw what was being done, and

I made something of a research and study into the timber

conditions, and finally paid a man down there |100 to lo-

cate me on a timber and stone claim. I found that that

was the custom there, and a, great many people were fol-

lowing the business of locating people on lands. Then

that got me interested in the timber proposition, and when

I returned to Missoula I commenced looking into the pos-

sibility of getting hold of sonie timber land in that sec-



vs. William A. ClarJc. 5169

(Testimony of R. M. Coblban.) •

tion of country, and made a trip up the Bitterroot or up

the Blackfoot that spring to find out whether or not there

were lands there for sale, and I found that there were

quite a good many, and then decided to go in and make

some purchases of timber and also to locate any persons

that I could, where I could get paid on the same terms

that I had paid myself down in Oregon.

Q. In other words Mr. Cobban, you found out how they

were doing it in Oregon and Washington, and so you

thought you would try it on in Montana?

A. Well, I don't know what you mean by the question.

If you will explain it a little more fully I will answer it.

Mr. BIOKFORD.—I think we will object to the ques-

tion as propounded by counsel for the reason that tHe

witness has said nothing about knowing the manner of

proceeding in Washington, but only mentioned Oregonw

Q. Iisn't Astoria nearly on the line between Washing-

ton and Oregon?

A. It is on the Oregon side of the Columbia river.

Q. And on the other side is Washington?

A. Yes, sir.

Q. Who was the man that you got this information

from? A. What information do you desire?

Q. Well, as to the method of procedure in taking up

lands under the Stone and Timber Act?

A. I haven't testified to anything of that kind, to any

methods, except as to the payment of |100 for locating

me.

Q. Who was the man to whom you paid the |100?
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A. I cannot now give you his name ; I can get it from

the memoranda or from the books.

Q. What did you do with your claim?

A. I still hold it.

Q. Did you ever see the land before you went with

thi« man or located it? A. I certainly did.

Q. I mean except the time that you went with him?

A. No, sir; I did not; not until I went on the ground

with him.

Q. And you used your right and hold it still?

A. Yes, sir.

Q. And is this 160 acres of yours in Oregon?

A. Yes, sir.

Q. And for that service you paid a, man whose name

you cannot recall |100? A. Yes, sir.

Q. Did you make any inquiries of anybody else besides

the man who located you as to how you could proceed un-

der this Stone and Timber Act?

A. I think—I had been familiar with the Timber and

Stone Act before that time; I don't think I made any par-

ticular inquiries about that. I did make inquiries as to

different ones locating claims and the prices they were

paid for their services.

Q. Whom did you make that inquiry of?

A. Various ones there in Astoria; the names I cannot

recall. The name of the one that located me was, I think,

James Finley.

Q. When did you return home from Astoria after re-

ceiving this information? '
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A. I am not quite certain wheter it was in March or

in April that I returned ; I wais there in March. It might

have beeni in April tliat I returned.

Q. And then you commenced to lay 3^our plans' for se-

curing the lands as you have stated? '

A. I commenced looking into the proposition what

lands were available, timber lands that could be purchased

or located.

Q. And was this trip that you made into the Blackfoot

country the first trip that you had ever made up there?

A. No, sir, I went into the Blackfoot country when I

lived in Missoula the first time, to look for a timber and

stone claim.

Q. Did you secure any? '

A. No, sir, I did not; I picked out one.

Q. For yourself? A. Yes, sir.

Q. How long were you up in the Blackfoot country

looking around to see if you could secure this timber?

A. Well, I can't tell you; I made a good many trips

into the Blackfoot country that seaison. '

Q. I am calling your attention, now, to the first one,

the first trip that you made.

A. I might have been there tjiree or four days.

Q. Was that the time that you met Mr. Griswold?

A. I think not; I don't think I met him the first time

I was up there.

Q. You had no acquaintance with him at that time?

A. No, sir, not that I now recollect; I may have seen

Mr. Griswold—no, I had no acquaintance with him.
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Q. And as I understand you, you found out from your

trip up into the Blackfoot country that there was timber

up there that you could secure in the manner that you

have indicated? A. Yes, sir.

Q. Did you also go into the Bitterroot country?

A. No, sir, not at that time; I had been up the Bitter-

root Valley a good many times.

Q. Where else did you go other than the Blackfoot

country that spring?

A. That is pretty hard to tell.

Q. I mean on this mission?

A. The Blackfoot country was the only place that I

was looking at then.

Q. What was the next step that you took, Mr. Cobban,

after having made this visit and having ais^^ertained the

fact that there was timber up there that could be secured?

A. Well, I took a number of options to purchase timber

lands.

Q. Have you any of the names of those persons?

A. I think so.

Q. Will you please furnish them?

A. I could look it up and see in a few moments; it

is slow work looking for it, because I have to go through

a number of my papers—I don't know just which one to

look into. Well, I don't know that I can either now

tell just the ones that I obtained at that time, but about

that time I got options to purchase the George Elliott

timber and timber from a man by the name of Martin,

and Amoreux, I think, was another man's name, and
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the timber of John Beaton, and one of the Morrises and

quite a number of tracts that I had options on.

Q. Those were the first options that you secured?

A. I think they were the first ones, or among the

first; there may have been some others. It is very

hard—I had some two hundred and fifty transactions

in about a year there, and it is very hard to fix all the

dates, as to just when each one of them occurred.

Q. Of course, I can see that. You mean by that

two hundred and fifty transactions is where two hun-

dred and fifty entrymen and entrywomen, after they

had made final proof and got the receiver's final receipt,

conveyed to you?

A. No, sh% I don't mean that; it is only a guess; but

1 presume that there were two hundred and fifty dif-

ferent real estate transactions that I had during that

season, and I don't know but Avhat that is a small es-

timate. I mean by those transactions the purchase of

various kinds of real estate and timber lands under

different titles, the placing of scrip and the buying of

scrip; those are all separate transactions.

Q. How many would you say were obtained under

the Stone and Timber Act of the two hundred and fifty?

A. iWhy, I presume I may have purchased perhaps

one hundred claims that the title was acquired under

the Timber and Stone Act.

Q. That is one hundred that conveyed to you after

obtaining the receiver's final receipt?
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A. Yes; some of them may have held it for a good

while, and some of them may have just received it.

Q. And of those one hundred, how many were up in

the Blackfoot country?

A. "Well, it is only a guess, but I think perhaps

there may have been seventy-five.

Q. And when you say one hundred, that also is a

guess, is it not? A. Yes, sir, it is.

Q. And it might reach up to two hundred, might it

not?

A. No, sir, I don't think so; I don't think that I

bought that number of pieces of timber, the title to

which was acquired under the Stone and Timber Act.

Q. Now, just at this time of your going up into the

Blackfoot country, how long had you been acquainted

with Mr. McLaughlin?

A. I don't know; I think I knew Mr. McLaughlin

when I lived in Missoula the first time; I don't remem-

ber when I first became acquainted with him.

Q. Had you met him between the dates of your mov-

ing back to Missoula and your going up into the Black-

foot country the first time?

A. Well, I presume I had numerous times; I have

no recollection of any particular meeting.

Q. You knew his business, did you not?

A. Yes, sir, I knew he was a lumber-man.

Q. Did you know of the organization of the Western

Lumber Company?

A. I don't know whether I did or not at that time.
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Q. Well, you knew in the spring of 1899 of his being

a director and manager of that company?

A. Yes, I did know of that in 1899.

Q. You knew of my friend, Judge Bickford, who is

here as one of the counsel for the defendant being also

a director of that company?

A. I don't think I did in the spring of 1899', no, sir.

Q. You have been acquainted with him for years,

have you not? A. Yes, sir.

Q. And you have been acquainted with Mr. Wethey,

who has been sworn here as a witness for the defend-

ant for years, too? A. Yes, sir.

Q. You knew of Mr. Wethey's official relation to

that company, did you not?

A. Well, I don't know whether I knew of it in

March or not; I knew of it along in the early part of

1899, yes, sir.

Q. And you knew of their lumber-mills that they

had? A. Yes, sir.

Q. Now, which of these men was it that you first

spoke to in regard to the question of their buying your

timber that you might secure, Wethey or McLaughlin

or Bickford, or Senator Clark?

A. I did not speak to any one in regard to the tim-

ber that I might secure; I spoke to Mr. McLaughlin of

the timber that I had for sale; he was the first one.

Q. When was that?

A. Well, I should judge^—^my impression was that
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it was in the latter part of the month of June, 1899,

though I am not quite ceTtain.

Q. Have you any way of making it possible for you

to fix that time definitely? A. No, sir, I have not.

Q. What makes you think it was in the last part of

June?

A. Well, I cannot tell you just why, but I think that

was about the time.

Q. Why have you any more reason for fixing the

latter part of June than the latter part of April?

A. Well, I know that I had not any timber to sell

in the latter part of April, and I know I had no con-

versation with him until I did have timber to sell, and

I think there was about that time intervening between

the time that I first spoke to him about the timber that

I had for sale and the time of the final actual sale.

Q. Then, it was already to be sold at the time that

you spoke to Mr. McLaughlin?

A. I had timber for sale at that time. The whole

amount of timber that I afterwards did sell to them

T did not have at that time.

Q. Oh, no, I understand that, but I mean that you

did actually have timber to sell and ready for sale as

early as the latter part of June, 1899, when you did

speak to Mr. McLaughlin? A. Yes, sir.

IQ. That was the first time that you spoke to him

about this matter?

A. I would not say that it was the first time, but it

was along about then, yes, sir.
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Q. If you won't say that it was the first time, what

do you mean by that?

A. Well, I mean to say that I might have spoken to

him as early as the 10th of June, for all I know, but I

think it was about the 20th of June.

Q. But you are positive that you did not speak to

Ml'. McLaughlin or the defendant or Mr. Wethey before

the 10th of June, or the time when as a matter of fact

you had timber ready to sell?

A. I did not speak to Mr. McLaughlin or any other

of them. Mr. McLaughlin was the first one that I

spoke to in regard to these claims that I had acquired,

and I did not speak to him until I had timber for sale.

Q. And what timber, was it timber that you had

taken up under the Stone and Timber Act?

A. No, sir, it was not.

Q. What timber was that?

A. It was titled timber; some of it may have been

acquired b^^ Timber and Stone Act, I don't know, but

it was timber that was patented and for sale.

Q. And it might have been taken up under the Stone

and Timber Act? A. Yes, sir, it may have been.

Q. All of it might have been taken up, might it not?

A. I could not say but v/hat it might have all been

taken under the Timber and Stone Act, but I am under

the impression that it was taken up, most of it, as

Homestead.

Q. How much did you have for sale at that time?



5178 The United States of America

(Tiestimony of R. M. Cobban.)

A. I can't say; I had somewhere probably about six

or seven million feet, perhaps more; I am not certain.

Q. Have you no data to show that fact?

A. No, sir, I have not.

Q. Why didn't 3^ou keep that data?

A. Because I would have to put down every little

thing of that kind, if I did; I would have to have a

stenographer right along with me, and keep a whole

lot of books.

Q. Didn't you have a real estate office at the time?

A. I did.

Q. Didn't you keep a set of books? A. I did.

Q. And you bought six or seven million feet, you

claim, and had it ready for sale, and now you say you

have no data that will represent that transaction?

A. Well, I might hunt up those options, and I might

hunt up the checks that I paid, and the receipts, but 1

cannot give it offhand.

Q. Your counsel seem to think that that is a laugh-

able matter.

A. If you will furnish me a list of the questions that

you want, i will try to take time and look up those

things for you.

Mr. WALSH.—I hand you a list of the tracts em-

braced in the deed of July 29th, none of which tracts

embrace any of the entries referred to in the bill of

complaint.

Q. Have you no data from which you can tell me
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from whom you purchased these lands that you first

bad for sale and that you first offered to the defendant

through McLaughlin?

A. I think that some of the lands that I first offered

to Mr. McLaughlin may have been the claims of a man

by the name of Warren, and the Laberty claims, and a

claim purchased from Mr. Griswold, a brother of O. L.

Griswold; I think those claims may have been in the

first ones that I offered, as well as some options on

land that I first spoke of.

Q. Now, I wish to understand the matter, and have

you testify so that there will be no question but what

you understand it, too, that although you were in the

real estate business and had an office in the city of

Missoula and you had purchased six or seven million

feet of timber which you were offering to the defend-

ant, there was no entry made at the time in any book

which you kept, which represented that transaction?

A. Why, I have not said that.

Q. What do you say now?

A. I think I have that data, but it would take per-

haps an hour to hunt that up from my books.

Q. Well, we have got until Eternity to find it out.

Can; you tell me the fact as to whether or not you did

make any data in your books of account which you

regularly kept in the course of your business* at the

time, within an hour or so or within a day or so?

A. Yes, I certainly have, when I paid out money I

made some notation of it, for options.
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Q. Why did yon say a moment ago that yon made

no entries at all of the fact?

Mr. BIOKFORD.—We object becanse the witness has

not so testified.

A. I haven't said that.

Mr. MAYNABD.—^Again the stenographer is my re-

lief.

The WITNESS.—If I answered so, the question was

put in such a form that it certainly could not be un-

derstood by an ordinary man.

Q. Well, I beg that during the course of this exam-

ination you do not answer questions unless you under-

stand what I mean. Now, then, if this first timber

that you had to sell was ready for the market by the

first of June, and some of it had been entered under the

Stone and Timber Act, the negotiations or steps to be

taken by the entrymen must have been at least two

months before that?

Mr. BIOKFORlD.—We object to this for the reason

that the witness has not stated at any time during the

course of his examination that any of the timber con-

cerning which he is now testifying was ready for the

market about the first of June; we object to it for that

reason.

Mr. WALSH.—Nor that any of it was entered under

the Timber and Stone Act.

Mr. MAYNARD.—The stenographer's notes will
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show that it was in the early days of June, that it

might have been in the early days of June, and that

some of it, if not all of it, might have been taken under

the Stone and Timber Act.

Mf. WALSH.—The record will show that he spoke to

Mr. McLaughlin about the 10th of June; he did not

say there was any timber ready for the market before

then.

The WITNESS.—I had no timber to offer at that

time as I remember except what had been—I think the

greater part of it had been patented for some time; I

certainly offered nothing that had not been proved up

on, and I do not know that there was a timber and

stone claim in the lot, but it might have been. The

greater part of it might have been taken under the

Stone and Timber Act, though I don't know that.

Q. If the greater part of it might have been taken

under the Stone and Timber Act, what have you to saj

as to whether or not you have positive, definite knowl-

edge as to some of it having been taken under the

Stone and Timber Act?

A. I have no knowledge as to whether it was taken

under the Timber and Stone Act; I don't know, and

have so stated here before, that I did not know whether

it was taken under the Timber and Stone Act or .not,

Q. You had no talk with the people from whom you

bought as to how they had acquired their land?

A. I may have had at that time; I presume I knew
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ihen, becanse I examined the abstracts when the title

to it passed to me; I examined the abstracts, and I

knew at that time, but I could not tell you to-day, be-

cause I do not remember.

Q. Who first told you that Mr. Griswold would be a

good man to assist you in the business?

A. I don't know that anybody told me that.

Q. What information did you have about Mr. Gris-

Avold previous to the time of your making the contract

with him on May 22d?

A. It is possible that A[r. Morris may have told me
sometime in May that Mr. Griswold was a timber

cruiser; I am not certain.

Q,. Where wiere you when you entered into this con-

tract?

A. I have not testified to any contract yet.

Q. Well, did you not enter into a contract with Mr.

Griswold?
j

A. I entered into an agTeement with Mr. Griswold;

yes, sir. \

Q. And that was on the 2d of May, was it not?

A. Somewhere about that time.

Q. I show you Complainant's Exhibit "A." Please!

examine the same and state if that is not a true copy of

the contract that you made with Mr. Griswold?

A. I cannot tell you.

Mr. WATjSH.—We object to this question on the,

ground that is not proper cross-examination, and the,

contract itself is the best evidence, and no proper foun-
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dation has been laid for the introduction of secondary

evidence of the contract sought to be proven by the

testimony of the witness.

Q. What is your answer? A. I don^t know.

Q. Why don't you know? •

A. Because I never compared that with the agree-

ment.

Q. With the original agreement? A. No, sir.

Q. Well, you will compare it with me now with the

original agreement.
;

A. I have not the original agreement.

Q. Where is it?

A. I don't know.

;Q. Where was it when you saw it last?

A. It was in my attorney's hands.

Q. Which one? A. It was with Mr. Stiff.

Q,. When was that?

A. Well, something over a year ago^—no, I will take;,

that back. It was some months ago, I don't remember?

when.

Q. Well, you saw it at the time of the settlement of

the civil suit between Gri'swold and yourself, did you

not? A. Yes, I did. '

Q. It was delivered over to you at that time?

A. It was, or to my attorney.

Q. And has been in your possession or the possession

of your attorney ever since? A. I think so.

Q. You knew of the fact that a written demand,

which is a part of the record in this case, for the pro-
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ductiou of that original contract was made upon you at

an early stage of this case, do you not?

A. No, I don't know that I do know that.

'Q. Don't you know that there was a demand made?

A. No, sir.

Q. Weren't you here in the courtroom—right in this

\ery room at the time?

A. I may have been, but I have forgotten it if there

vras a demand made.

Q, And you have made no effort to obtain that orig-

inal agreement? A. I have not.

Mr. MAYNARiD.—I again renew in behalf of the Gov-

ernment the demand which was made in w*riting and:

,which is part of the record in this case, thWt the de-

fendant, w^ho now swears that the original agreement

between himself and Mr. Griswold, of which the paper

which he now has in his hand is claimed to be a true,

full, complete and perfect copy, be produced by him, and

that in the event of his refusing to produce the original

written contract which was made in duplicate, that the

Government shall insist that the contract which is in

evidence in this case shall stand as the best evidence of

the agreement which was entered into.

Q. So you state now that the contract is in the hands

of Mr. Stiff?

A. Well, I thinfe it is in the hands of Marshall or

Stiff'; I am not certain.

Q. (Haven't you seen it during the progress of this

hearing in the possession of Mr. Bickford?
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A. I may have done so.

Q. Don't you knofw or haven't you reason to believe

that the contract which you say you may have seen in

the hands of Judge Biekford is now in his possession?

A. I don't think it is.

Q. Why don't you think it is?

A. Because Mr. Biekford did not retain any of those

papers that he may have looked over of mine, and Mar-

shall & Stiff are in the habit of examining papers florj

me at different times in connection with my cases, and

1 think that that paper Was perhaps left with them; I

think it is quite certain that it was.

iQ. Why, if the paper w^as taken from their hands

and brought here into this courtroom and used for the

purpose of comparing the agreement which is now in

evidence, was it returned again?

Mr. WALiBH.—^W^e object to this question because it

assumes a large number of facts which have not been

proven, and which do not exist.

A. I never knew of any comparison, and I do not

know that that contract was ever in this room; at any

time. I think that answers your question.

Q. You wrote the aigreement out yourself, did you

not, Mr. Oobban? A. I ^did.

Q,. And it was made in duplicate?

A. Yes, sir—that is, I wrote part of the agreement

out.

Q. What part did you not write?
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A. There were some things in connection with that

that were not written out.

Q. What do you mean by that?

A. Well, I mean that there were quite a number of

things in connection ,with that contract that were verbal

matter.

Q. Oh, the contract, then, was partly in writing and

partly in parol? A. Yes, sir.

Q. But all of the written part which was signed by

yourself and Mr. Griswold is set forth in Exhibit "A,'^

in this case, is it not?

A. I don't know whether it is or not.

Q. Well, you have examined the same, and are you

able to point out any errors or inaccuracies of any kind?

A. No, sir; not from memory; I cannot tell.

Q. Now, why, at the time that you met Mr. Griswold

and entered into this written contract in duplicate, did

you have part of it rest in parol?

A. For the very reason that on that day there was a

great deal of conversation preceding the drawing of

the agreement, and a great many things were talked

about at that time, and when it came to drawing the

agreement, the time was very short. My recollection is

that I left that afternoon and only had something like

two hours, a short time, in which to prepare the original

and the copy, and in the writinig of that agreement a

number of things which had Obeen agreed to and talked

over were not made a part of the written instrument.

Q. That is, as I understand you, you in a matter of

A
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this importance made a written contract with Mr. Gris-

wold in duplicate and signed it, knowing at the time

that you had not emibraced in the contract all of the

things that you desired to put in it and which formed

a part of the contract, and that the reason was that you

were in a hurry?

Mr. WALiSH.—^He has not said anything of the kind;

in fact what he did say contradicts anything of the kind.

I don't see any reason why you want to repeatedly put

words into the witness' mouth that he has not said, for

the purpose of entrapping him.

Mr. MAYNAED.—^I have not attempted it once.

Mr. WALSH.—Yes, you have.

Mr. MAYNARID.—^Read the question to the witness,

the last question and answ^er.

(Question and answer read.)

Mr. WALIBH.—^Now, I submit to counsel himself

whether the statement of the witness is not aibsolutely;

irreconcilable with the assumption that any part of the

agreement was purposely left out of the instrument.

Mr. MAYNARiD.—^I leave that to any man on earth

that the witness stated that there were quite a good

many things talked over and that he was in a hurry and

that he did not put them in because he was in a hurry
;i

there could not be anything simpler than that.

The EXAMINER.—^Ask your questions, and let the

witness answer.
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The WTT'NESiS.—It was not left out because I was in

a hurry, but in the hurry of drawing up the a^eement

some things that had (been talked over were forgotten

and overlooked at the time. I think that almost any;

practicing attorney has a good many occasions to find

out in preparing papers that they have done the same

thing, left out very important things, but not intention-

ally.

Q. Let me ask you for information. Are you an at-

torney? A. No, sir; I am not.

Q. How long did Mr. Griswold work for you under*

this contract?

A. Mr. Griswold was working in a way at times for

a year and a half, I think—not necessarily under this

contract.

Q. State now, Mr. Ciobban, what were the principal

things that he did for you under this contract during

this year and a half of service?

A. The principal thing that he was employed to do

was to find out who had titled land to sell, or where he

could take an option on the same at a reasonable price

to do so and turn it over toi me. He was also to look

and report to me where there were good bodies of tim-

ber that could be scripped or that were available Gov-

ernment lands; those were the principal things that he

was employed to do?

iQ. Who else, to your knowledge, worked for you

during this same period, either by direct employment

or iby employment under Griswold in this same work?

J
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A. No one.

Q. No one was hired by you during- this ye'ar and a

half that Mr. Griswold was working to do something of

the same work?

A. Tou didn't ask if some of the same work; you

asked about the same work.

Q. Well, some of the same work, then?

A. Well, I had Davey Morris working for me, and

James Hamlbly; and E. R. Kilburn worked for me at

different times during that period. I had Albert Jem-

ison do some work for me, and a brother of Albert

Jemison's also did some work.

Q. What is his name?

A. I think it was Charlie, but I am not certain. One

of the Dodds did quite a little wortk in that line.

Q. What was his name?

A. Harrison Dodd, and I may have had some others,

but those were the principal ones.

Q. Cannot you now recall the names of those?

A. No, sir.

Q. Was not Mr. Sparks working for you?

A. No, sir.

Q. Not at all?

A. No, sir. I sometimes borrowed him for a day or

two, but he was not working directly for me.

Q. He did not enter your employ, then, until after

this year and a half ?

A. I think he was in my employ for a short time dur-

ing—no, I don't think in that year; I think it was in
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1900, the fall of 1900, that he was in my em'ploy for a,

short time.

iQ. How long was that time that you call a short

time? A. Well, probably two weeks.

Q. That was all the time that he worked for you?

A. Yes, sir.

Q. In the fall of 1900?

A. Yes, except asi I borrowed him once in a while
t

during the season for some special purpose.

Q. Who did you borrow him from?

A. Mr. McLaughlin.

Q. Were you borrowing Mr. iSparks from Mr. Mc-

Laughlin during the spring and early summer of 1901?

A. No, sir.

Q. Wlhen was the last time to your knowledge that

you did borrow Mr. Sparks?

A. Well, it was during the season of 1899.

Q. I thought you fixed it sometime during the fall

of 1900?

A. Not that I borrowed him, but that he was in my
employ.

Mr. BIOKFORD.—The testimony of the witness was

that in the fall of 1900 he hired Mr. Sparks to work for

him for a period of about two weeks.

)Q. Was that the last time that he had been in your

service, in the fall of 1900, either by way of direct em-

ployment or by borrowing him from Mr. McLaughlin?

A. It is the last time that I remember now; I may

have employed him sometime after that, but I have no
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recollection of it at the present time. If you can give

me some idea, something that might refresh my mem-

ory, I might say that I have; I have no recollection of it

now.

Q. Now, how much means of your own, Mr. Cobban,

did you take with you down to Missoula when you went

there in the fall of 1898?

A. Well, the most means that I had was in a good

name and a good credit; in ready cash I don't know just

what I did have. '

Q. Did you have any real estate? A. Yes, sir.

Q. What did you own at that time?

A. I owned a good deal of property in the city of

Butte, and I had property in various parts of the

country and I had some property in Missoula, and I

owned a great deal here in Butte.

Q. A great deal? A. Yes, sir.

Q. Can you recall some of this great deal; can you

tell us what it was?

A. I owned an interest in the Clark Addition; I

owned considerable in the Cohban Addition; I owned

some property in the Valley Addition; I owned part of

the Carte Blanche Addition, and two or three placer

mineral entries down in that part of the country, em-

bracing quite a good many acres that was unplatted, I

could not tell how much; I owned some lots in the^

Northern Pacific Addition; I owned some in the Park

Addition and I owned something over one hundred lots

in the Pleasant View Addition, some property in the
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Eice Addition. I had quite a good many mining claims

here, a number of interests in mining claims^—an inter-

est in the Sicottish Chiefs; eleven-twenty-fourths in the

Rising (Sun; some in the Lone Star; an interest in the

Damon, and a good many interests that I cannot now

recall.

Mr. BICKFORD.—Don't forget the Yellow Jacket.

Q. Were you better off or worse off by reason of

these holdings?

A. I had holdings of the value of a good many

thousand dollars.

Q. That you regarded as such?

A. Which I have since realized several thousand dol-

lars from.

Q. How much have you reduced your possessions

and realized on it in cash on these holdings that you

have named since?

A. Well, I presume^—I don't know just how much,

but I presume I have realized |35,0'0O from what I had

in Butte at that time. I do not say that that was all

clear, but there has been probably that amount re-

turned in cash.

Q. And how much have you left?

A. Well, I don't know that that is any of your busi-

ness.

Q. Well, I don't know that it is. The only reason

why I am inquiring into the matter

—

Mr. WAIiSH.—'We understand the reason fully.
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Tlie EIXAMINER.—Let the counsel state it. I want

the reason, and Judge Knowles certainly will.

Mr. MAYNAKD.—It was fully gone into on direct

examination, Mr. Cobban, as to the resources that you

had at the time in making the purchases of this real

estate. You have shown all the different sources of in-

come and they are now part of the record in this case;

the notes which you gave to the First National Bank of

Butte, and gave to these other banks which I shall

call your attention to later. You also in addition

swore in reply to counseFs questions that you had

means of your own w^hich enabled you to make these

purchases. Now, I seek to find out, and that is my

business, as to what that amounted to.

Mr. WALSH.—^He has fully answered about that

question and while it may be somewhat embarrassing

to you, I am not responsible for that.

Mr. BICKFORiD.—The question propounded to the

witness was not what resources he had in 1899, but

what he had left of the resources.

Mr. MAYNAED.—Certainly.

Mr. WALSH.—What he has now?

Mr. MAYNAEiD.—What he has now of the resources

that he has claimed as having then.

Mr. WALSH.—^That is wholly immaterial.
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Mr. MAYN'ARD.—Nobody else except anxious coun-

sel would ever assert such an opinion.

Mr. WALSH.—The witness seems to entertain that

opinion, and we think he is right.

Q. Now, then, what I want to know is, Mr. Cobban,

if this |)35,000 that you cleaned up from these holdings

that you have now testified about represents it all?

A. I have not said that I cleaned up |35,000 from

those holdings.

Q. I know you have not, but you have received that

much. We will inquire later as to how much was net

on that. I think that I have explained it to you so

that you will see that it is not a mere idle curiosity on

my part; I don't care whether you had ten millions or

nothing; it is nothing to me.

A. I do not think that the amount of money that I

have now or the amount of property I have has any

relation to the transaction in suit here. If the amount

is inquired into as to what I had at the time of this,

why it seems to me that it would be—I am perfectly

willing to answer any question that is fair, but I do

not propose to have my private business gone into; that

has no relation to this case.

Q. No, I don't desire to go into it; I don't care any-

thing about it. I don't seek to inquire now into your

present worth, Mr. Cobban.

A. I understood that to be the question.

Q. No, it was not; the question was as to what there
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was left of the holdings that you testified that you pos-

sessed at the period to which I have called your atten-

tion.

Mr. W'A'LSH.—^^We object to that as immaterial and

not proper cross-examination and as being just exactly

what counsel said he did not want to inquire of, and

that is, what Mr. Cobban now has.

Q. Does the f35,0i00 represent the value of the hold-

ings that you had at the time, less the indebtedness, I

mean?

A. Well,I considered myself worth about |50,0'0O at

that time.

Q. Very well. Now, then, you say that you have

reduced to possession from these different real estate

holdings $35,000?

A. Well, I presume in that neighborhood; I haven't

looked it up to see. I had some mortgages included in

that and notes, as well as property.

Q. How much w^as that encumbered—how much had

to be taken out to pay the encumbrances—^f30,000?

A. No, sir.

Q. In that neighborhood?

A. No, I don't think as much as that. It is ver^^

hard for me to answer, because in mv business there

have been continual purchases made of other proper-

ties and changes (about, and oftentimes these* sales

would not come in the way of cash, but by exchange,

and I cannot say at that time just what cash I got out
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of it nor where it was used or what it went into. I

have a great deal of property at the present time, and

all I can say is that I considered myself worth over and

above my indebtedness at that time somewhere from

|40,0O0 to 160,000, and the property that I left at that

time in the city of Butte has nearly all been parted

with, and been used in my business elsewhere.

Q. Very well. Now, Mr. Cobban, of that amount

you say that you got about f35,000 from your holdings,

and that you are not prepared to say but what from

125,000 to pOyOOO of that was used for the purpose of

turning it right over and paying the mortgages that

existed on the property?

Mr. WALSH.—^He didn't say anything like that.

Mr. MA'YNARD.—If he didn't say that, I want him

to say it, that is all, one way or the other.

A. Well, I don't think I had mortgages to anything

like that amount; I don't know^ how much of that went

into my business.

Q. To pay off the indebtedness?

A. No, nor I don't know how much of it went into

my business below.

Q. So that as a matter of fact what you stated in

the first instance was about the truth of it, and that

was that your capacity and ability to buy rested upon

your having a good name and a good credit.

A. Yes, largely.
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Q. Now, then, Mr. Cobban, you bought during that

season of 1899 and sold to the defendant in this case

upwards of one hundred and seventy-five million feet

of timber, did you not?

A. I have not made any footings, sir, and I do not

know the amount.

Q. Did you not hear Mr. Wethey's testimony?

A. I heard a portion of it; I was absent one day dur-

ing his testimony.

Q. Did you not hear him testify on this subject?

A. My impression now is that I did hear him make

a statement, a guess at it, but I don't think I heard him

say positively how much.

Q. Well, assuming that Mr. Wethey's testimony is

correct, that he bought from you between one hundred

and seventy and one hundred and seventy-five million

feet, that required a large sum of money to make this

purchase, did it not?

Mr. BIOKFORD.—Now, we want to object to this as

not proper cross-examination, for the reason that it is

concerning nothing that was brought out in the exam-

ination in chief, and for the further reason that the

witness is asked to testify concerning testimony which

he has not said that he heard and concerning a fact he

has no recollection or knowledge of independent of

what he may have heard testified to upon the witness-

stand, even conceding that he had heard the testimony

of the witness, Wethey.
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Q. Well, Mr. Oobban, have you no personal knowl-

edjre of vour OAvn as to the number of feet of timber

that you conveyed to Mr. Clark?

A. Not accurately; I presume I sold him during tlie

two years 1899 and 1900 between one and two hundred

million feet of timber at various times. You will un-

derstand, however, that at no time did I have the

amount of money invested that would represent the

Avhole of that, but I would acquire land and either sell

or borrow money on what I had, and I would then have

more money for operations.

Q. Now, Mr. Cobban, when you say that you sold the

defendant between one hundred and two hundred

million feet, is that the best knowledge that you have

on the subject; cannot you get any closer to it than

that? ;

A. I could not without taking the figures; the figures

have all been given here; they are a matter of record

here. Everv transaction shows the number of feet

that was conveyed, and the record show it fully.

Q. And you were here at the time?

A. Yes, sir.

Q. And in the light of the fact that you sold the

land, and as you say, it has been gone thoroughly over

and you have seen the records and heard it, still you

say that you are not able to come within seventy-five

million of it one vray or the other?

A. Not to give you accurate figures; it is a matter of
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record here, and I do not see why a person should be

asked to guess about it when it is a matter of record.

Q. I did not know but possibly you might have some

knowledge of your own, and that you might know in a

matter of this kind—that you might come by your own

knowledge within fifty million feet of what you sold to

the defendant.

A. I cannot tell within fifty million feet.

Q. Now, then, your counsel have introduced in evi-

dence the different promissory notes which you gave

which you swore you that you used in part to buy this

timber with. Now, how much are 3^ou able to say that

you borrowed from the First National Bank of Butte?

A. I never figured it up; I cannot tell you.

Mr. MAYNARD.—Will you be kind enough to give

the witness the notes given to the First National Bank

of Butte?

The EXAMINER.—There are two notes in there; the

Gaylord notes; they are payable at the First National

Bank, and I put them in; they are numbered from 316

to 380, inclusive.

Q. Are you able to srj, Mr. Cobban, how many of

these notes that were made to the First National Bank

of Butte are renewals in whole or in part?

A. I don't think there were any of them, x)r but

very few that were renewals; those were as a rule paid

up in full, and perliai)s a new loan negotiated; there
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may have been instances where those were renewals,

but not as a rule.

Q. Can you point out from this series of notes those

that were renewals?

A. I cannot. I might be able to, but I would not

say for certain. I cannot tell without taking a little

lime; the greater part of them were not renewals, es-

pecially the larger notes. One for |26,00'0 I know was

not a renewal, and the larger notes were not renewals.

Q. But just which one of the larger notes that are

not renewals you are unable to say?

A. I do not know that any of them were renewals,

but some of the smaller ones might have been; the

larger notes I do not think that any of them were re-

newals.

Q. Now, then, do you know who the officer was of

the bank that you negotiated these loans with?

A. Yes, sir.

Q. Who was he?

A. I negotiated some of them with E. B. Weirick,

the cashier, and part of them with Mr. A. J. Davis, the

president, and it is possible that on almost all of them

it might have been with both of those gentlemen.

Q. So that it was either Mr. Davis or Mr. Weirick

or both? A. Yes, sir.

Q. Now, then, was this money that you borrowed

from the First National Bank for a specific purpose?

A. Yes, in a way. I did not have to use every dol-
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lar of it in any particular way; in fact, in borrowing

the money there was no specific way that I was to use

that for at all. The basis of the loans as a general

thing were other lands that I had, or my business.

Q. Well, was there any collateral put up to secure

the payment of these notes? A. No, sir.

Q. It was purely on the strength of the makers of

the notes as they appear here?

A. There might have been in one or two instances, I

might have assigned some interest that I had, but I

do not think any of these notes were secured by mort-

gage, unless possibly there might be a $20,000 note in

there that was secured by a mortgage.

Q. Have you now any absolute recollection on the

subject as to whether or not this |20,0'00 note was?

A. If you will let me see those notes again, I will

see whether that note is in there. I don't think any of

those notes to the First National Bank were secured

by mortgage. The two notes to J. E. Gaylord that are

among these were secured by a mortgage, but I don't

think that any of these others were.

Q. You have no recollection of having given any

security of any kind as collateral for these loans?

A. I may have assigned some interests that Mr.

Davis and myself had in some property to help to

secure them.

Q. But you don't know whether you did or not?

A. No, sir.
'
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Q. When did you first have a conversation with Mr.

Wethey about aiding you in securing a loan?

A. Why, I am inclined to think about October or No-

vember, 1899 ; I rather think that the first conversation in

regard to a loan; was about that time.

Q. Are you positive?

A. I never spoke to him until I made the loans that

have already gone in evidence here, the note of |10,000

—

and I don't remember the date of that; it is a matter of

record.

Q. You had no conversation, then, with him except

with reference to the |10,000 loan that was secured at the

bank of Clark & Bro.?

A. And later on or about that time the loan of Novem-

ber that has been testified to.

Whereupon a recesis was taken until 2 o'clock P. M.

R. M. COBBAN, recalled for further cross-examination.

(By Mr. MAYNARD.)

Q. Since you were on the stand this forenoon, Mr. Cob-

ban, have you refreshed your recollection at all upon the

subject as to whether you gave any security of any kind

for these notes, to the First National Bank of Butte?

A. No, sir, I have not.

Q. Are you able to say as to how much of the proceeds

of this series of notes which I hold in my hand, which

constitute all of the exhibits in the case, so far as; the First

National Bank is concerned, was used for the purpose of

buying these lands? j
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By Mr. WALSH.—Before answering that question, I

will tell the witness now that he has' a right to look over

the exhibits held by counsel, and pointed by the counsel to

the witness, for the purpose of refreshing your recollection

as to any matter that may be necessary, and in order to

answer the question intelligently.

A. Well, I can simply say that a large part of it; I can-

not tell just how much.

Q. They were borrowed by you as jou testified this

morning, and there was no—^nothing said by you to the

bank officials at the time about securing the money on

these notes, which you felt called upon to use for any spe-

cific purpose?

A. No, sir, the only statement was that they kne^^, and

I had so stated, that I was buying considerable tracts of

timber land ; that I was in that business, as well as in the

general real estate business.

Q. Well, now, did you have a bank account in the

bank? A. I did.

Q. And when you borrowed money it was credited to

you on your account? A. Yes, sir.

Q. What is that? A. Yes, sir.

Q. And you checked against it?

A. Yes, sir, as a rule.

Q. What is that?

A. As a general thing, yes, sir.

Q. And that was so as a rule, which covered all these

pieces of paper? A. Yes, sir.

Q. Well, now, haven't you got the checks returned to
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you, and the stubs of your original check-books which show

absolutely for what purpose this money was checked out?

A. Well, I have most of those checks, and most of those

check-books'; I don't know that I have all of them. I know

that I haven't all of the stubs, but I think, perhaps, I have

all of the c*hecks ; I have tried to keep them.

Q. Well, are those checks here? A. Yes, sir.

Q. Are you able to say from an examination of those

cheeks as to how much of them was used for tbe purpose

of buying lands in this case?

A. I probably have fifteen hundred checks, there, and

it was—it would probably take two or three days^ time to

go through and check them up, to see just how much was

used for the purpose of purchasing timber.

Q. Well, haven't you in anticipation, during all of

these months, when you knew you were to testify in this

case, made such an examination?

A. Why should I ? I didn't expect to be persecuted in

this manner. I am willing to produce anything that you

ask for, but, I am not supposed to go and pick out every-

thing that a counselor can possibly think of and ask me for

without having an opportunity to prepare beforehand and

anticipate his wants. If you will give me a list of what

you want I will try to answer later on.

Q. Very well.

A. But it is almost imj)ossible and it seems tio me u]

reasonable to expect a man to prepare all this data before

hand, without knowing what you are going to ask.

Q. I can see that very well, but I thought that inai
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much asi you, with your counsel, had introduced these

notes in evidence under the claim that you had paid for

the lands out of the proceeds of these notes, and as a mat-

ter of fact you say that they were charged up tio your ac-

count, and checked out, that yon would anticipate the fact

at once, without any regard for the order in which they

Avere asked, and state Avhat the fact was with reference to

it.

By Mr. WALSH.—We move to strike out the statement

of counsel as argTimentative and no question propounded

to the witness, and no question that the witness is called

upon to answer.

By Mr. MAYNARD.—^I was just saying that in response

to Mr. Cobban's criticism.

Q. Now, what I want to know iis', Mr. Cobban, inas-

much as you have these checks, I want to know from the

checks themselves as to how much of this money was paid

for the purchase of this timber, and which you used in

your business?

By Mr. WALSH.—^We object to the question propound-

ed to the witness because the witness has already answered

the question propounded by counsel to the witness.

By Mr. MAYNARD.—I say this now, in answer to the

suggestion made by the witness, that I will give him all

the time he needs to get what I want.

By Mr. BICKFORD.—^I want to state to counsel now,

that I don't think the counsel knows what he wants: I
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want to siay further, that if the counsel would indicate

what he wants, I have no doubt in the world but what the

witness will be glad to g'ive it to him.

Q. So that, so far als these notes are concerned, Mr.

Cobban, and the notes that you got from the other banks,

which you used in the same way, you are unable to answ er

that now, as I understand it?

A. I don't see any sense to the question.

Q. As to what you used the proceeds for, until you had

made an investigation and examination of these checks?

A. But just what proportion of it, I cannot say; but

the greater part of went for the purposie of purchasing tim-

ber, as I have already stated.

By Mr. MAYNARD.—Well, I Avould like to have you

produce those, Mr. Cobban.

By the WITNESS.—I find that upon an examination

of the checks that it would require an expert bookkeeper

for a considerable time to segregate them, and to ascer-

tain jusit exactly how much went for any particular claim.

Q. Do you know how much the aggregate of the notes

of all the banks amount to?

A. No, sir, I do not.

Q. And you are unable to state in anyway now, as to

how much of the proceeds of all these notes was used in

the purchase of timber?

A. Well, the greater part of it.

Q. Well, now, if you haven't got the time or the ability

without the use of ^^n expert to find out from your oKvu
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books for what purpose tliey were used, I ask that they

be produced and I will furnish an expert to aid you.

By Mr. WALSH.—Let it be stated here that the counsel

for the defendant does not admit any right or power in the

counsel upon the other side to direct the witnesses upon

the other side to obey his desiress as to wbat he shall do

or shall not do. There are certain limitations to this

thinsf, and we make this su^srgeistion in the case of the wit-

ness upon the stand, that he has been repeatedly directed

by the counsel as if he had some authority to command

him to do this, and we desire now to say to the counsel that

if he desires these papers he will have to take the proper

steps to get them.

By Mr. MAYNARD.—Tbat is all right.

Q. Do you know how much money you paid for the

first timber that you sold the defendant?

A. I do not. !

Q. You don't know how much the sum was?

A. No, sir.

Q. Have you any means of finding out?

A. Yes, sir, I think I can find that out.

Q. I refer now to the sales which were made on or

about the 29tb day of July, 1899.

A. I think I can find out. I cannot tell now at the

present time off hand, though.

Q. And do you know where you got the money to pay

for them?
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A. I borrowed the money, most of it; some of the

money, I suppose, I had in my own bank account.

Q. And you don't know how much that was?

A. No, sir.

Q. Now, then, did you pay for these lands without

knowing What you were going to do with them after you

bought them?

A. I paid for some of them beforehand ; had options on

others, before I knew what I was going to do with them.

iQ. And without knowing to whom you could sell theiu

after you had acquired title to them?

A. Yes, sir, I paid out a. good deal of money before I

had any knowledge of where I could sell. I am not cer-

tain that I even had a deed thati was executed at that time,

but I paid out money on account of the purchiase of a num-

ber of those contracts.

Q. Well, now, isn't it true that you had entered into

correspondence, and had correspondence with the defend-

ant in this case, directly, or through Mr. McLaughlin, as

early as May, 1899

?

A. I don't think that I did.

Q. You are not prepared to say that you did not, are

you?

A. No, sir, I should hate to say that I did not, but T

don't think that I did.

Q. You had several conversiations with Mr. McLaugli-

lin, did you no*?

A. I don't know that I had several before the sale was

actually made; I presume I had two or three conversations

with Mr. McLaughlin.
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Q. Well, you know that you did, do you not, Mr. Cob-

ban? A. I do not

Q. That you don't know that you had any conversation

with Mr. McLaughlin with regard to the sales before tliey

were actually made?

A. I stated that I had conversiations with Mr. Mc-

Laughlin, but how many conversations, I have no means

of now telling.

Q. Well, in these conversations, what did you talk to

him about? 1

A. I offered to sell him some lands that I either owned

outright or had options on for the purchaise.

iQ. Whereabouts were you when you had this conversa-

tion? I (

A. I cannot tell you ; I presume in my office or on the

streets in Missoula.

Q. They were all in the city of Missoula, you think?

A. Yes, I think that Mr. McLaughlin either came to

Butite with me, or I met Mr. McLaughlin here at the time

that I testified to as having talked with W. A. Clark.

Q. Well, you remember distinctly of being with Mr.

McLaughlin at that time, do you not? '

A. I would hate to swear now that Mr. McLaughlin

was present at that conversation, but I believe he ^^'as.

Q. And you have had conversations with him on the

subject before that? A. I had had one or moire.

Q. You had had one or more? A. Yes, sir.

Q. Well, didn't you in this conversation which vou
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bad, or these conversaitions, one or more, as you have

stated, inform him of what your purpose was?

By Mr. WALSH.—We object to the question for the

reason that it is indefinite.
'

A. Well; I think I would like to have it made a little

more definite as to what purpose you mean.

Q. I mean the plan that you had gotten on to at Asto-

ria, and that you were going to carry out the same thinuj

in Montana? '

A. Well, I don't know that there was any particular

plan that I was going to carry out, other than I was in the

real estate business, and when I could find a body of tim-

ber that I could purchase; I didn't go to the extent of say-

ing I waisi going into a business of that kind at that time.

By Mr. BICKFORD.—He wanted to know about your

talking it over with Mr. McLaughlin.

By the WITNESS.—I don't think there was any talk

about any plan, or what I was going to do, or anything of

the kind, other than an offer to sell him certain lands that

I owned.

Q. And that you had options on?

A. Yes, sir.

Q. Mr. Sparks was working for Mr. Mclaughlin, was

he not, at that time?

A. I am not certain whether he was or not; he was

shortly after, or for the Western Lumber Company, T

think.
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Q. You met him while he was doing estimating on tihis

timber, did you not ; while he was selecting it for you ?

A. He did some estimating.

Q. Well, you know that all of the timber that you se-

lected was estimated by Mr. Hambly, for yourself, and tihat

Mr. McLaughlin had Mr. Sparks up there doing some

work, do you not?

A. I think he was doing some estimating on some lands.

Q. And you saw Mr. Sparks up in the woods in the

Blackfoot country, did you not?

A. I did during the season of 1899.

Q. You saw him repeatedly up there, did you not?

A. Yes, sir.

Q. Now, didn^t you have any conversation with Mr.

Sparks in regard to what you were doing up there?

A. Oh, I presume I did a good many times.

Q. And Mr. Sparks, who was doing the estimating

for the defendant in this case, knew what was going

on, did he not?

By Mr. BIOKFORD.—We object to the question, be-

cause it presupposes an answer of the witness that has

not heretofore been given, and that is, that Mr. Sparks

Avas estimating for the defendant, and that the witness

has given testimony on the line of the question pro-

pounded to him, that Mr. Sparks was estimating for

Mr. McLaughlin, and for the further reason that it is

irrelevant and immaterial and not proper cross-examin-

ation.
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By Mr. WALSH.—And further, in asking the witness

a question, and in using the words, "what was going

on" is indefinite as to what the counsel means by the

expression, "going on," and he ought to explain to the

witness what meaning he desires. In the same way,

he uses the word "selected," with reference to lands

which the witness testified that he had purchased or

had options on, and the question is indefinite and cal-

culated to mislead the witness, and it is not proper

cross-examination.

A. Well, I shall refuse to answer that question un-

til it is made clear to me as to what you wish to know.

Q. Well, namely, that you were locating men and

women up there on claims under the Stone and Timber

Act?

A. I don't know whether Mr. Sparks knew any such

thing or not.

Q. Do you think it would be possible for him to be

up there as he was, and knowing what w^as taking

place there, without knowing it?

By Mr. WALSH.—We object to that because it does

not make difference what the witness thinks.

By Mr. MAYNARD.—Well, I guess it does.

By Mr. WALSH.—^T'he question does not call for any

fact from the witness, and it is irrelevant and immate-

rial, and not proper cross-examination.

Q. Without knowing the fact that you were locat-

ing people up there?
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A. I don't know what Mr. Sparks knew; I have no

doubt but what he knew that a great many people were

taking up timber and stone claims, but as to the extent

of his knowledge in any way, I have no means of know-

ing it.

Q. Very well. Now, do you know how it happened

that as you say, a great many people were at that time

taking up claims under the Stone and Timber Act?

A. I believe it was the custom in Montana, as well

as in Washington, Oregon and Idaho, for a great many

people, as the timber comes into the market, to avail

themselves of the right to take up claims under the

Stone and Timber Act. It wasn't anything new to

Montana, that the people took up claims about that

time. At about that time the lumber industry came to

such a point that there was a larger chance for people

to handle them than perhaps in years before in Mon-

tana; there had been a great many claims taken up in

years past in both the Blackfoot country and the Bitter-

root country, under the Stone and Timber Act.

Q. How did it happen then, Mr. Cobban, that if this

was so well understood, that you, who had been in the

real estate business for upwards of twenty years pre-

ceding this time, had to get this knowledge in Astoria?

A. I informed you that I had know of the Timber

and Stone Act^ and that I went some seven .or eight

years ago, while I was living in Missoula, to take up a

timber and stone claim in the Blackfoot, but at that
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tiifie the selection that I made was taken by the State.

After having selected the ground that I wanted, the

State came in and took it away from me, and about

that time'—about the year 1898 and '99, new townships

were surveyed and put on the market, to enable persons

to make locations, that w^ere not before this able to

locate. Another thing is, perhaps, a fact, that unless

a person is looking into the matter closely, a person

does not know w^here to go to find claims, and they are

willing to pay for that information oftentimes.

Q. Well, wasn't this interest that was created, or

that existed, as you say, created by the fact of the

service that was being rendered you by Mr. Griswold?

A. What is that? I don't catch the meaning of the

question.

Q. Well, this interest that was created or existing,

was by reason of the service that was rendered to you

by Griswold, wasn't it?

A. Why, I don't know that it was in particular;

might have been to a certain extent.

Q. Wasn't it a part of his employment under the

contract to cause it to be known throughout that coun-

try that persons could make entries under the Stone

and Timber Act? A. No, sir, it was not.

Q. That was no part of his employment?

A. No, sir, in no way, shape or manner.

Q. Wasn't it a part of his employment that he

should find suitable locations upon which entries could

be made?
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A. Part of his duties was to find and report to me

on timber claims^—timber land.

Q. Very well, and now, and after the report was

made to you of these timber lands, what were 3^on to

do then?

A. I was to—I desired to avail myself of placing

scrip on there if I could do so, or, if I had any parties

that wanted to take up timber and stone claims, that

I wanted to send up there, he was to show them the

land.

Q. Well, did you exercise your option of sending

people up there to Mr. Griswold to show them the

lands? A. I did.

Q. How many?

A. I couldn't say now^; I sent several up there.

;Q. Just give me those that you can remember, }Jr.

Cobban.

A. I sent or accompanied Charles Moss, Mr. Barrett,

Ml*. Chattin—^B. Frank Chattin, and I may have sent

others, I don't know.

Q. I show you the printed bill of complaint in this

case, for the purpose of enabling you to refresh your

recollection on the subject, and ask you to look it over

and see if, aided by the names there, you can tell all

that you desire to in regard to those that you either

sent or accompanied; or, would you prefer to Jiave me

read it, Mr. Cobban?

A. You can call them off as you come to them.
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Q. Very well, I will read them over. Charles Clou-

tier? A. No, sir.

Q. John Gillies? A. No, sir.

Q. Martha M. J. Doney? A. No, sir.

Q. Edward B. Doney? A. No, sir.

Q. Thomas Pelkev? A. Yes, sir.

Q. B. Frank Chattin? A. Yes, sir.

Q. Elijah W. Hoyt? A. No, sir.

Q. Charlotte S. Hoyt? A. No, sir.

Q. Albert F. Muchmore, Guy W. Muchmore, Oliver

E. Muchmore or Elizabeth A. Muchmore?

A. No, sir.

Q. Alfred Stewart? A. No, sir.

Q. Nels O. Opsata? A. No, sir.

Q. John B. Catlin?

A. No, I don't think I sent Mr. Catlin up there, al-

though I knew of his going.

Q. Belle Bryan-Gillies, formerly Bryan?

A. No, sir.

Q. Leonard Barrott? A. Yes, sir.

Q. Edgar Lehman? A. No, sir.

Q. Leliah T. Bryan? A. No, sir.

Q. May Hawthorne? A. No, sir.

Q. Harriet Watson? A. No, sir.

Q. Marion B. Watson? A. No, sir.

Q. Charles H. Moss? A. Yes, sir.

Q. Katie Watson? A. No, sir.

Q. Edward Dodd? A. No, sir.
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Q. Oora Dodd? A. No, sir.

Q. Doc E. Watson? A. No, sir.

Q. Oharles B. Sperry? A. No, sir.

Q. Thomas H. McConnell? A. No, sir.

Q. Hiram Dodd? A. No, sir.

Q. Harrison Dodd? A. No, sir.

Q. Matilda Dodd? A. No, sir.

Q. Lizzie Dodd? A. No, sir.

Q. Vital Oyr? A. No, sir.

Q. Levi B. Oyr? A. No, sir.

Q. Nellie J. Ehle? A. No, sir.

Q. Jacob F. Jemison? A. No, sir.

Q. Albert Jemison? A. No, sir.

Q. Joshua C. Gilman? A. No, sir.

Q. George P. Jemison? A. No, sir.

Q. Sarah Yarger? A. No, sir.

'Q. )Emma Dildine? A. No, sir.

Q. George Dildine? A. No, sir.

Q. Matilda Eddy? A. No, sir.

Q. Abraham J. Jemison? A. No, sir.

Q. James W. Wheaton? A. No, sir.

Q. Mary Eddy? A. No, sir.

Q. Herbert Eddy? A. No, sir.

Q. Daisy L. Chattin? A. Yes, sir.

Q. John L. Deering?

A. John L. Deering, I couldn't say whether I sent

him on to one or not.

Q. John Saleen? A. Yes, sir.



5218 The United States of America

(Tiestimony of R. M. Cob'baD.)

Q. O. C. Snyder? A. Yes, sir.

Q. Frank P. Arey? A. No, sir.

Q. Dan McGillis? A. No, sir.

Q. Elvira M. Hardy? A. Yes, sir.

Q. John H. Hardy? A. Yes, sir.

Q. Effie M. Kilburn? A. No, sir.

Q. Arnold Mickels? A. No, sir.

Q. Clara Belle Mickels? A. No, sir.

Q. Mary J. Eddy? A. No, sir.

Q. Lavina I. Gilman? A. No, sir.

Q. Recy M. Jemison? A. No, sir.
,

Q. James Mize? A. No, sir.

Q. Laura Roll? A. No, sir.

Q. Cliarles H. Jemison? A. No, sir.

Q. Calvin Yarger? A. No, sir.

Q. Zora Jemison? A. No, sir.

Q. John G. Hendrix? A. No, sir.

Q. Jennie Mize? A. No, sir.

Q. Martha E. Wright?

A. I knew of her going, but I didn't send her.

Q. Lizzie T. Catlin?

A. I knew of her going but I didn't send her.

Q. She is the wife of Major Catlin, is she?

A. Yes, sir.

Q. Robert Starkie? A. No, sir.

Q. Albert Ehle? A. No, sir.

Q. Elizabeth A. Reeve? A. No, sir.

Q. Mary A. Starkie? A. No, sir.
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Q. John Murtang'h? A. No, sir.

Q. Harriet Bryan? A. No, sir.

Q. Evelin Jemison? A. No, sir.

Q. Now, those that you have answered yes to, you

either sent up there or went with them yourself?

A. Or in some instances, knew of their going, as I

have stated.

Q. And those that you have answered no to, you

had no knowledge of the fact that they had made loca-

tions?

A. Not until after they had made filings.

Q. After they had made filings?

A. No, sir, or x^ossibly I will modify that; perhaps

in some instances I might have known prior to some

of them making their filings, but not until after they

had been on their lands and made their selections.

Q. And those selections and locations were made

by Mr. Griswold or some one in his employ?

A. I couldn't say as to that. Some of them were,

I presume; a great many others, I think—I don't think

that Mr. Griswold or any one in his employ had any-

think to do with them.

Q. Now, did you say that Charles Cloutier was one

that you went with? A. No, sir.

Q. Or sent? A. No, sir.

Q. You knew nothing about it?

A. Had nothing to do with it in any way, shape or

manner.
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Q. Well, Thomas Pelkey and B. Fl»ank Chattin were

two, were they not? A. Yes, sir.

Q. Did you go with them?

A. I think I was in the Clearwater at the time they

were there. Whether I went with them or not, 1 am

not certain. I didn't ^o onto the land with them.

Q. Where did you see him—where did you first see

Thomas Pelkey? A. I didn't say.

Q. Well, where did you meet him?

A. I presume I met him in Missoula.

Q. Have you any acquaintance with him? ,

A. Yes, I have known Mr. Pelkey for quite a number

of years.

Q. How old a man is he?

A. Well, I presume he is about—I should suppose

he is—he was about twenty-six years of age at that

time.

Q. About twenty-six at that time?

A. Yes, sir.

Q. And an unmarried man? A. Yes, sir.

Q. Now, then, I wish you would tell me how it came

that you sent Mr. Pelkey up there?

A. Mr. Pelkey asked me if I knew where he could

get a timber and stone location. I told him that I

thought perhaps I might be able to find one for him,

and there was some talk as to what the expenses would

be, and I told him I would charge him a hundred dollars

for finding him a location. He told me at the same
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time that he wouldn't have the means to prove up on

the claim without borrowing the money, and asked if

it would be possible for me to help him in the way of

a loan, and I told him I would. That is what led up

to the proposition.

Q. And where did this conversation take place?

A. At Missoula; I don't know just where.

Q. Was he in company with Mr. Chattin?

A. No, sir, not at that time.

Q. Mr. Pelkey, this young man, twenty-six years of

age, came to see 3^ou in regard to it?

A. He talked with me about it; I haven't said that

he came to see me about it. I don't like to have so

many misstatements of what I have said; I don't think

it is fair to a witness at all on the part of the counsel.

Q. Well, what did you sfay?

A. Well, I said that I saw him in Missoula.

Q. Then do you mean to say that you went to see

him instead of his coming to see you?

A. No, sir, I didn't go to see him, but I presume that

perhaps we met, and I don't remember what the circum-

stances were, or how we happened to come together.

Q. Or how the subject matter was referred to?

A. No, sir, I don't remember.

Q. What was he doing at the time?

A. Mr. Pelkey had been working for me part of the

time, gardening. He was working in that neighbor-

hood, in the neighborhood of the Rattlesnake, garden-



52222 The United States of America

(Testimony of K. M. Cobban.)

ing for different ones. Whetlier he was working for

me at the time, or not, I am not certain; I don't remem-

ber; but during that season he did work for me off and

on.

Q. Worked for you as a day laborer?

A. Yes, sir.

Q. Well, did he know about your business at the

time?

A. I don't know that. He knew that I was in the

real estate business, and very likely knew I had been

up in the timber, and very likely knew of sonle of my

purchases; I don't knoiw as to that. It would be hatrd

for me to tell what a man knew three or four years

back.

Q. You won't say but what you spoke to him about

the matter first, will you?

A. I won't say but what we might have discussed

the timber proposition; I may have spoken to him about

timljer in general; I wouldn't say as to that.

Q. And that there was an opportunity for him to ex-

ercise his legal privilege of taking up a hundred acres

of land under the Stone and Timber Act?

A. I don't think I suggested anything of the kind.

Q. Well, how would this man—this man that was

working for you, as you have stated, how would he sug-

gest the matter to you?

By Mr. WALSH.- Just a moment, Mr. Oobban. Un-

less you know how he would come to suggest it to you,

you are not called upon to answer that question.
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A. Well, if he was working for me at that time, he

would be very apt to know where I had been, if I had

been up in the Blaiekfoot in the timber country, and it

would be one of the most natural things in the world

for him to talk about it and ask me something about it,

or say something about it.

Q. This man that is workinlg for you by the day,

would be apt to know about your private business

—

about your business?

By Mr. WALSiH.—Wait a moment, Mr. Cobban; don't

answer that, Mr. Cobban, at all. We object to the ques-

tion for the reason it is not proper cross-examination; it

is merely argumentative, and not calling for any fact

from the witness.

Q. But, as the result of this conversation, whether

you went to him or whether he came to you, Mr. Pelkey

w^ent up into the Blackfoot country and made a loca-

tion, and you sent him up there?

By Mr. BICKFORD.—We object to that l)ec!ause the

witness has not stated that he sent him up there.

By Mr. MA'YNAiRiD'.—He said he had sent him up

there. I beg counsel's pardon.

A. Well, if I have given any such testimony, I wish

to have it changed at once. I simply gave Mr. Pelkey

information as to where he could go and find a timber

and stone claim.

Q. And you say that the men that you have an-
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swered yes to, were the persons that you either went

with yourself, or sent up into the c'ountry?

A. Well, that might have been answered in that

way, but I wish to state right now that so far as the

sending was concerned, I simply mean that I gave them

this information about where to go to get this land.

Q. That is what you mean, is it? A. Yes, sir.

Whereupon further hearing was adjourned until

Thursday morning, May 8th, 1902, at ten o'clock A. M.

HENRY N. BILAKE,

Examiner in Chancery.

Thursday, May 8th, 10 A. M.

Hearing resumed pursuant to adjournment.

The witness, R. M. COBBAN, recalled for further

cross-examination.

(By Mr. MAYNARD.)

Q. Calling your attention, Mr. Cobban, to the entry

made by Thomas Pelky which we were considering last

night when we adjourned, what have you to say this

morning as to whether Pelky spoke to you first about

the matter or you spoke to him?

A. I have no distinct recollection of it, but I am

quite confident that I did not speak to him about it in

any way advising him to take up a claim or anything

of that kind.

Q. Well, what did you say to him?

A. I answered you that I did not remember what

the conversation was.
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Q. And you cannot remember what he said to you?

A. Other than what is contained in my statement to

him that I could show him or tell him where he could

get a location, and have it shown him, and he was to

pay me |100 for locating him on the land and I was to

loan him the money for proving up.

Q. Did you direct him to the location?

A. I did.

Q. Who did you send him to?

A. My reciollectioni is that we were both at Clear-

water together and that Mr. Griswold had someone

show him the location for me.

Q. And was B. Prank Ohattin along at the same

time? A. Yes, sir.

Q. You went with Pelky and Ohattin up to Ml'. Gris-

wold's, did you not?

A. I don't know that I did; we were there toigether.

Q. When did you first meet Mr. Ohattin in regard to

the matter?

A. I don't think that I had any direct conversation

with B. F. Ohattin in regard to that at all, but I did

with his brother, John Ohattin, and it was on similar

lines to Mr. Pelky. I had told Mr. John Ohattin that I

would locate parties for flOO apiece on claims, find

them claims or locations, and when necessary make the

loans to them for proving up, for |10'0. I don't think I

had any direct conversation with B. F. Ohattin in re-

gard to it at all.

Q. Did you know B. Frank Ohattin at that time?
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A. Yes, sir, I did.

Q. What was he doing?

A. Mr. Chattin was farming part of the time and

hauling wood, carrying on farming operations, doing

general work. He owned or w^as interested with his

brother and father in several tracts of ground and was

cultivatintg those in places, and also working at odd

times for others.

Q. That is, he was a day laborer?

A. Well, part of the time, yes, sir, and a farmer.

Q. Did Thomas Pelky have any real estate' to your

knowledge at the time?

A. None, unless it was an interest in the estate-

there.

Q. And as to wihether or not he had amy interest in

the Pelky estate, you are not prepared to say?

A. No, sir.

Q. Did you know at the time of his having any per-

sonal estate? A. I did not.

Q. And did you know at the time of Chattin having

any personal estate?

A. Yes, sir, I knew that he did have.

Q. What did he have?

A. Well, he had an interest in fourteen acres of

ground right above my place, about a mile and a half

above my place on the Rattlesnake, and he had an in-

terest in a farm of one hundred and sixty acres, and I

think he was interested in the farm machinery and

teams, etc.
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Q. Do you know what his interest was?

A. I cannot now tell; my impression is that it was

a one-third interest in this properties.

Q. How did you happen to be up at Clearwater when

these men were there?

A. That is somethingi I cannot tell ; I may have gione

up with them or I might have been there; I was there

very often, up the Blackfoot; I may have been there on

other business; I am not certain.

Q. Who made the locations for them; you said that

someone under the direction of Mr. Griswold—^who was

the man? A. I cannot say.

0. You did not go out to the locations' with them?

A. I am inclined to think that John Gilles went out

with them, but I am not certain; it was someone that

Mr. Griswold sent with them at my request.

Q. Had you seen these locations before?

A. I don't think that I ever saw the locations; I don't

remember that I ever saw them.

Q. They had been reported to you by Mr. Griswold

as good loications?

A. Mr. Griswold told me at the time that I went up

there, I think, that he had some good locations clhosen,

yes, sir.

Q. Do you know whether you returned with Pelky

or not? A. No, sir, I do not.

Q. Do you know who named his witnesses?

A. I presume he named his own witnesses after con-
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suiting with—he may have consulted with some of us

as to who was familiar with the ground, who he could

name, Avho would be best to name; that might have been

done. I think he might have consulted with myself and

Mr. Griswold to find out who was familiar with the

ground and who had been on the ground, I don't know,

or he may have named his witnesses himself.

Q. He did name as witnesses, reading from the rec-

ord, Volume V, page 2407, B. Prank Ohattin, T. A. Price,

C. L. Griswold and David Morris. Chattin was the

man that accompanied him up there, was he not?

Mr. BlOKFORD.-^The witness has not testified that

Chattin went with Pelky, and we object to this because

it is assuming a fact as stated by the witness which has

not been so stated by him.

A. I think that Chattin and Pelky went together.

Q. And David Morris, he was one of the men that

you testified was in your employ?

A. David Morris was in my employ a portion of that

season.

Q. And C. L. Griswold, another, and who was T. A.

Price?

A. T. A. Price was a grocer in Missoula.

Q. How did he happen to be named as a witness?

A. I can't tell you.

Q. Reading from the record on page 2407, it appears

that Chauncey L. Griswold and B. Frank Chattin were

Pelky's witnesses at the time of his making final proof.
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Do you know how Mr. Griswold happened to be a wit-

ness in that case?

A. I suppose that Mr. Pelky perhaps asked him to

be; I cannot tell you.

Q. He was not sent there by you?

A. No, sir, not without the consent of the parties.

Pelky or Chattin may have asked me—which one are

you asking about?

Q. Pelky.

A. I presume he asked Mr. Griswold at that time

whether he would act for him; I don't know.

Q. You say that Mr. Griswold, by reason of his em-

ployment for you under the contract, went there as a

witness? A. I didn't say that.

Q. What do you say now, whether he did or not?

A. No sir, not by reason of his emploj^ment by me.

Q. Wasn't he there at your request?

A- It is possible he might have been, but at the re-

quest of Mr. Chattin also.

Q. If it is possible that Mr. Griswold was there act-

ing as a witness for Pelky at your request, how was

that; why did you request him to do that?

A. I have not said that I did request him, and I

don't know that I did. If I did, it was because Mr.

Pelky requested that he be his witness, and another

thing, the consideration of flOO for locating these peo-

ple was to give them what assistance I could in their

making their entries, and with that understandinlg it is

very natural that they would consult me and ask wGo
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would be their witnesses, who would be the best peo-

ple for witnesses, who knew the ground and were fa-

miliar with it, and it may be that I had su«^gested these

names; thej certainly named them themselves, but it

may have been by suggestion.

Q. Who paid for this Pelky land in the land ofl&ee?

A. Mr. Pelky paid for it himself, that is, it was

money that was borrowed from me for that purpose, but

I think Mr. Griswold paid the money into the land ojfice;

that is my recollection, he paid it in for Mr. Pelky and

at his request.

Q. And for Mr. Chattin also? A. Yes, sir.

Q. Final proof was made on the Pelky and Chattii

claims at the same time?

A. Yes, sir, that is my recollection.

Q. And you think that Mr. Griswold paid the mone^

into the land office? A. I do; I think so.

Q. Whose money was it that he paid in?

A. It was their money.

Q. Where did they get it?

A. They borrowed it from me.

Q. How did Mr. Griswold happen to have it, then?

A. Because it was paid to Mr. Griswold to be turned

into the land office for the specific purpose that they had

borrowed for.

Q. Where did you pay this money to Mr. Griswold?

A. W^ell, I am not certain where it was; I rathei^

think it was at Ovando, but I am not certain.
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Q. And the money that was paid at Ovando was the

amount of $2,780, was it not?

A. No, sir, it was not; I never paid Mir. Grisiwold

any such amount. His statement to that effect is false.

Q. The amount was f2,740 instead of |2,780?

A. Any such statement is an absolute lie.

Q. How much did you pay him?

A. I don't think that I ever paid him at any one

time exceeding $1,1100, though it is possible that I might

have exceeded that by a little.

Q. I show you Complainant's Exhibit "C" and ask

you whose handwriting this exhibit is in?

A. I cannot say for certain.

Q,. Don't you know that that is in the handwriting

of Major Pound?

A. It looks like his writing, yes, sir.

Q. Major Pound was in your employ when this was

made out, was it not?

A. I don't know; I presume he was if he made it out.

Q. In this account contained in this exhibit, C L.

Griswold in account with R.l M. Cobban, I call your at-

tention to the charge contained therein: ^^Cash July 1st,

1899, $1640; July lilth, check, $1000; July 11th, cash,

$100. That aggregates $2740." What were those pay-

ments for?

A. I cannot now tell you what those payments were

for. Another thing, the date as shown on the bill may

not be tlie date of any of these payments for the very

reason that oftentimes the dates that are given on si
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bill are the dates of the posting on the journal and not

the dates of the actual payment.

Q. Well, that account is an account made out byj

Major Pound, who was then in your employ, and these

charges are against Mr. Griswold aggregating $2,740?

A. That does not purport to have been the same day.

Q. Well, within a few days.

Mr. BIOKFORD.—We object to the statement of

counsel that it was within a few days; the dates shown

upon the exhibit concerning which the witness is being

examined at this time are July 1st, and the next date

thereunder is the 11th, but whether of July or August

does not appear from the accounts.

^Q. Can you explain the reason for which this money

was paid to Mr. Griswold?

A. I cannot now; I could by taking a little time.

Q. Don't you know that part of this money con-

tained in those three charges against him on your state-

ment was used by him in paying for the Pelky and

Chattin claims?

A. I am not certain, though my recollection is that

a part of the f1,000 item was the money that was used

l"or that purpose.

Q. Was he instructed by you to use a part of that

|l,00O to pay for this land? A. Yes, sir.

Q. You had made arrangements then with Mr. Pelky

before that, had you not? A. Yes, sir, I had.

Q. Whereabouts were you when you made the ar-

rangement?



vs. William A. Clark. 523a

(Testimony of R. M. Cobban.)

A. I told you the other day where I was, ini , Mis-

soula; he arranged for the loan before even going to the

claim, if he should need it.

iQ. That is, that he could have the money? '

A. Yes, that he could have the money as a loan, that

I would loan him the money.

Q,. How much was he to have?

A. Well, whatever was required; whatever money

he needed for proving up on that claim.

Q. And paying for the land?

A. Of course; proving upi on the claim includes that.

Q. What would be the other items that you counted

in?

A. Whatever necessary expense there was connected

with it, if he required that amount.

Q. You say he did not have any money at the time

to buy this land, to pay for any of the expenses?

Mr. WALiSH.—I didn't hear that testimony.

Mr. MAYNARlD.—^Mr Cobban was on the stand yes-

terday afternoon.

Mr. WALSH.—^He did not testify yesterday afternoon

about the financial standing of those people. You

asked him about that this morning! for the first time.

Mr. MAYNARD.—^He swore yesterday that Mr. Pelky

was in his employ as a gardener, working by the day,

and that he came to see him in regard to the matter and

to see if he could take up the land, and that he had no

money at the time and that he wanted to make arrange-
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ments for getting the money that was neicessary to pay

for the land and to pay all the expenses from Mr. Cob-

ban; that is what he swore to.

Mr. BIOKFORiD.—Now, we submit that the state-

ment of the witness on yesterday with reference to Mr.

Pelky was, and with reference to the Pelky entry, was

that Pelky came to the witness to see if he could tak(

up a timber claim and borrow the necessary money tOj

do so; that the entryman, Pelky, had been employed sa

a gardener for the witness, and that he knew him, an<

we submit that the stenographer's notes will not sho^

that the witness has testified that Pelky had no mone^

at any place in the testimony of the w^itness.

A. I supposed that he did not have money or h(

v/ould not have requested the loan.

Q. Well, what was the result of the negotiations fo]

the loan?

A. The result was that I agreed to let him have th<

money for that purpose and I did let him have it.

*Q. How much did you let him have?

A. I don't know now just what amount, but I shouh

judge in the neighborhood of about |475.

Q. What wlas the $75 for?

A. I don't know the amount; I know that all of th(

items that were paid out for Mr. Pelky at his request^

on the loan were kept track of and submitted to hi]

and they were all authorized by him, and it included th<

expense of publication, f400 at the land office and some-

thing like |11 for land office fees and testimony, and I]
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think the tickets and the expense of going to Helena on

tiie two trips, and yet I am not certain about that; he

may have paid some of those himself.

Q, You kept track of all the items of expense?

A. Yes, sir.

Q. And presented it to him and he acknowledged

that they were true?l A. Yes, sir.

Q. Have you got that statement now?

A. I have not.

Q. Do you know where it is?

A. No, sir. Tbey were usually kept as a memoran-

dum on a little memorandum book of my expenses from

lime to time, and I would usually make up a slip show-

ing what had been paid out and when the transaction

would be closed in any way, why then those slips us-

ually were destroyed.

Q. iSo that it was a continuing expense from the

time of the first filing up to the return of Mr. Pelky to

Missoula from making his final proof, was it not?

A. It was a continuing expense, you say?

^Q. Yes. You would not know definitely just what

It would be until his return from Helena when he went

to make his final proof, and his railway fare and his

hotel expense and so on were all ascertained?

A. No, sir, I would not.

Q. So that as a matter of fact you would not know

positively what the loan w^ould be until after he had

proved up?
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A. Well, I could tell sometimes; yes, I could approx-

imate that, but not exactly.

Q. Reading from the record on page 2407 of Volume

V, it appears that the question is, "What was the date

of the final proof in the Pelky case? A. It was August

15th, 1899." I show you Complainant's Exhibit No. 164,

being the certified copy of the deed made on August

16th, 1899, between Thomas Pelky, unmarried, and

Ivobert M. Cobban of Missoula, and acknowledged be-

fore Mr. Smith on that day. Please tell me what the

circumstances were which led up to Mr. Pelky's convey-

ing this land which he had proved up on the day before

to you on the day after?

A. I don't remember whether I closed the deal with

Mr. Pelky or not, but I think it is more than likely I did.

I either made the offer myself to Mr. Pelky after his re-

turn from Helena and after having proven up, that I

would give him a certain amount instead of taking a

mortgage, if he preferred, that I would give him so

much for his land and the offer was accepted. Whether

this offer was made directly by myself to Mr. Pelky or

whether it was made by someone in the office in my em-

ploy under my instructions I am uncertain, but I think

that I negotiated with Mr. Pelky myself, and Mr. Pelky

concluded that he would rather accept the offer that I

made him for the purchase of his land than to give the

mortgage and hold the land.

Q. And so, as a matter of fact, he gave you that deed

for the land, and did not give you a note or mortgage?
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A. He did not.

Q. And how muck did you pay him?

A. I do not now recollect.

Q. Have you no recollection of paying him any

money at the time that he executed and delivered that

deed to you?

A. No, sir; I presume that I did, though.

iQ. How much do you presume that you did pay him?

A. I think that I allowed him about $675; I thinK

somewhere about that.

Q,. Have you any remembrance as to whether you

paid him in a check or in currency?

A. I have not.

Q. You don't know whether you did or not?

A. No, sir.

Q. Haven't you the check book which you kept about

that time here with you?

A. I have some check-books here with me, but I am
not certain whether I have for those deeds; I may have.

Q. 'I would like to have you show me the book, either

the check or the stub in the check-book.

Mr. BIOKFORiD.—^Before he does that, it will be nec-

essary for the witness to say whether he has the check-

book or not; he has not stated that he has it yet.

The WITNESS.—I do not know whether I have it

here or not; I may have.

Q. You have your books here. Won't you be kind

enough to see?



5238 The United h^tates of America

(TiPstimonj of R. M. Cobban.)

A. I have the stub here; that shows on August l'6th,

1899, I paid Thomas Pelky |82.

Q. Will you let me see that stub, please?

A. Here it is.

Q. Can you find the cheek?

A. I was looking for it. Yes, there is the check.

Mr. MAYNARID.—I desire to offer in evidence this

check of Mr. Oobtban's, which reads as follows: '^The

first National Bank of Missoula, Montana. Pay to the

order of Thomas Pelky |82. Missoula, Montana, Au-

gust 16th, 1899, R. M. Cobban,'' and endorsed: ^'Thomas

Pelky" and "Paid by the bank August ITth," the stamp

of the bank being endorsed thereon.

Mr. BICKFORD.—I was going to suggest that the

same result could be obtained, inasmuch, as this check

is read into the record. Without encumberinig the Mas-

ter's bundles with these checks; there will be no dis-

pute, I apprehend, about this, and we are piling up ex-

hibits here very rapidly, and as it is read into the record

and made a part of the printed record, I do not see that]

any good purpose can be subserved by introducing it inj

evidence.

The MASTER.^In these matters T follow the wishesl

of counsel.

Mr. MAYNARiD.—It is perfectly satisfactory to me^

to have it read into the record and stand as an exhibii

that way by! stipulation, rather than to enicumber th(

record.
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The MASTER,.—Very well.

Mr. MAYCN^ARD.—And the stub of the check reads as

follows: ^Tay to Thomas Pelky |82, August 16th, 1899,

for timiber |80, for work to date, |2."

Q. On the payment of that check to Mr. Pelky and

the delivery of the deed to you, Mr. Cobban, that closed

the Pelky deal, did it not?

A. Yes, but I think that there was. some more that

was paid him at that time than the check that was

given here.

Q. But that is the only check that you have?

A. Yes, sir.

Q. And what it was you do not remember now?

A. No, sir.

Q. Now, Mr. Cobban, I call your attention to the

next claim of Mr. B. Frank Chattin, and will you Ibe kind

enough to state to me what negotiations you had with

Mr. Chattin on this subject?

A. As I stated before, I do not think I had had any

particular talk with B. .Frank Chattin, though there

was some talk a'bout timber lands among th^ neighbors

there, and I had a conversation with John Chattin, a

brother of B. Frank Chattin, and he seemed desirous of

getting a claim for himself and his brother wanted to

get a claim, so he said, and I told him at that time that

I wAuld find locations for them and assist them all I

fould for flOOi a claim, and that if they needed the

money to prove up on with I would loan it to them, and

his brother came, as I understand, in accordance with
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the conversation I had had with John Ohaittin, and his

location was shown him on the same conditions as the

Pelky affair, and it was so understood, that the money

was loaned to him and the transaction was carried on

very much the same way as the Pelky transaction.

Q. Yes. That is, they both went to Helena to-

gether? A. Yes, sir.

(Q. And the money was paid into the land office for

Mr. Ohattin by Mr. Griswold, the same as it had been

paid for Mr. Pelky? A. Yes, sir.

Q, And as you say, without going into these details

unnecessarily, they were substantially the same?

A. Yes, sir.

Q. The Pelky and Cihattin claims, as far as the pay-

ments were concerned? A. Yes, sir.

Q. Did this Mr. John Ghattin, B. Frank Chattin's

brother, take up a claim, too?

A. He did.

Q. When did he go up, before or after?

A. I don't recollect.

Q. How many of the Chattin brothers took up

claims under the Stone and Timber Act that you know

of that were conveyed to you?

A. Just the two brothers.

Q. When did you first see Mr. B. Frank Ohattin

himself?

A. Well, I am not certain but what B. Frank Chat-

tin may have gone from Missoula with me, or I may

have met him up there at Clearwater; I am not certain.

A
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Q. Had you had any negotiations in person with B.

Frank Chattin previous to your going up with him to

the country?

A. Well, I think there is no doubt in the world but

what the same matter may have been talked over and

was talked over with B. Frank Chattin that there was

with the brother, but I have not any recollection of

that, only that I know that he understood it just as

T had explained it to his brother.

tV. That you were to locate him and get him a claim

t ider the Stone and Timber Act and take general

charge of the matter and aid him in every way as far

as the publication of notices and so on for and in con-

sideration of the sum of flOO?

A. Yes, sir, I was to give him what assistance I

could in the matter.

Q. I read from the record on page 2408 and find

that the same witnesses that were used in the Peilvv

case were used in the Chattin case. What do they call

that, a joint notice?

Mr. BIOKFORD.—A combination notice.

Q. Yes, what is called a combination notice, iisn't

it?

A. Well, if there are two or more applicants where

the publication is embodied in the same notice, that is

called a combination notice.

Q. And the final proof was made on the 15th of

August, 1899, upon this land, and I now show you
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Complainant's Exhibit No. 97, being a certified co])y of

the deed from Frank Chattin to you—I find, Mr. Cob-

ban, that they were separate notices printed but the

same witnesses were used, so it was not a combination

notice. I ask you to examine that deed, which was

dated the day after the da^^ of the final proof and ac-

knowledged on the 23d. Do you remember any of the

facts and circumstances connected with that deed?

A. Yes, sir.

Q. What were they?

A. Before the execution of the deed I rj. i not cer-

tain whether I saw Mr. Chattin on the 16th of Aiii:»ust

or not, or whether, as I stated before, the offer to pur-

chase was made by someone in my employ for me on

my instructions. Anyway, on the 16th of August Mr.

Chattin agreed to sell his claim to me rather than to

give a mortgage to secure the amount that he owed

me, either on a direct offer from me or from one (^f

my employees, but I saw him after that and before the

final execution of the deed and talked the matter over

with him, and that was his wish, rather, to sell it

that time than to mortgage.

Q. How was it that this deed was dated the next

day after his return from Helena and the delay in the

execution occurred until the 23d?

A. My impression is that I was not personally pres-

ent on the 16th, that the conversation with him and

the offer from me was made through someone else for

me, though I am not certain as to that, and the offer

A
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was accepted, but it was not closed up until I did see

him. That is my recollection of it.

Q. I see; and that the offer was made under instruc-

tions from you? A. Yes, sir.

Q. By someone in your employ? A. Yes, sir.

Q. And the deed was drawn up by Mr. Smith, but

was not acknowledged by reason of your absence from

town and your inability, of course, not being present,

to pay for it?

Kr. BIOKFORD.-—The testimony of the witness is

not that the deed was drawn up by Mr. Smith, and if

the witness has so testified I have failed to hear it.

Mr. MAYNAR.D.—Very well.

The WIT^N^EiSSL—The deed was not drawn up by Mr.

Smith.

Q. Who was it drawn up by?

A. I could not say; I presume it was drawn in my

office.

Q. Why do you say that it was not drawn up by Mr.

Smith, and that you presume it was drawn up in your

office?

A. Because I was in the business of drawing up

deeds, and I did not, as a general thing, go out to have

someone else draw them, not when they were executed

in Missoula; if I did not draw them up, someone in my

employ was in the habit of drawing up the deeds, of

drawing all land conveyances.

Q. How was it that these instructions had been
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given to someone in your office to draw up this deed on

the 16th?

A. There were no instructions i^iven to draw up the

deed on the 16th, but they may have had instructions

that if Mr. Chattin wanted to sell rather than to give

a mortgage, that when he came there they could make

him an offer to purchase the land instead of giving a

mortgage.

Q. And such instructions had been given by you to

your office force?

A. I had in some instances given such instructions.

Q. That when the entryman came around with his

final receipt to make him the offer?

A. In some instances I gave instructions of that kind,

when I was going to be away, when I was not going to

be there, some proofs that I knew were going to be

made^—^I would give instructions to Mr. Pound or some-

one in my employ that if the party wanted to sell after

he had proven up and had a title that he could make

him an offer of a certain amount.

Q. Now, will you be kind enough to g*ive me the

check that you gave Mr. Chattin?

A. I did not give Mr. Chattin a check.

Q. You did not? A. No, sir.

Q. What did you give him?

A. Mr. Chattin was owing me at that time and I

gave him a receipt on the debt that was due me.

Q. On some land that he had bought from you?
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A. Yes, sir.

Q. And how much was the receipt for; how much

did you credit him on your real estate deal?

A. Well, the amount was, I think, in the neighbor-

hood of f67(5 that he w^as to pay me, that he owed me,

and I balanced the account and I think I gave him m

receipt for flOO or in that neighborhood.

Q. And the flOO applied on the purchase of the real

estate? A. Yes, sir.

Q. That was the credit that he received?

A. Yes, sir. He received credit for the full |675 or

whatever it was.

Q. Then he did not receive any money at all from

you personally at that time, did he?

A. Why, certainly; he had received it if we had

paid it out for his benefit, it was received by him just

as much as if it had been put in his hands, and he had

paid it out. It was paid out under his instructions.

Q. But as a matter of fact it is true that no por-

tion of this money had been paid to him in person?

A. Well, I am not certain about that; there might

have been part of that money that had been handed t.^

him personally.

Q. But you have no recollection of having paid him

any? A. No, sir.

Q. And that purchase price was paid into the land

office by Mr. Griswold? A. Yes, sir.

Q. When did you recollect of seeing Mr. Chattin

—



5246 The United States of America

(Testimony of R. M. Cobban.)

Mr. BIOKFORD.—I think I want to object to that

proposition propounded to the witness by counsel that

the money for the Ohattin entry was paid into the land

office by Mr. Griswold, on the ground that the witness ;

has not heretofore so testified, and that the assertion

of counsel is a mere assumption on his part of a condi-

tion of affairs which has. not been testified to.

Q. When did you see Mr. Chattin after his going to

Helena?

A. Well, I may have seen him on the 16th; I am not

certain whether I did or not, but I saw him within a

few days thereafter, I am certain.

Q. I understood you to say that you thought the

delay in the acknowledgment of the deed was by reason

of your absence from town?

A. I am not certain of that, whether I was or not.

Q. And there had been no talk with him prior to

the 16th about his conveying land to you?

A. No, sir, none whatever. Further, I might have

seen Mr. Ohattin on the 16th. We both live out of

town quite a little ways; I might have then purchased

his claim on the 16th and drawn up the deed on that

day, but it might not have been convenient for Mr.

Chattin to come to town. I might have seen him on

the road or near my place; I am not certain as to that,

but I know that I saw him before the final execution

of the deed.

Q. There was no suggestion, then, that liad been
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made in any way by you or Mr. Griswold that imme-

diately after his return from Helena and the makinj^

of his final proof he was to go to your office and convey

the land to you and receive this credit of flOO?

A. There was certainl}^ no suggestion on my part

in any way, shape or manner, and no such thing was

ever intimated in any way, that he was to do that, or

that he was to convey to me. As to Mr. Griswold, Mr.

Griswold's instructions were positively that he never

should make an offer or talk about buying a claim be-

fore a person had a right to sell the same, and if he

ever did that it was certainly contrary to my instruc-

tions. What Mr. Griswold might have said I don't

know; I know he said a great many things that were

absolutely false. I am not responsible for what he

might have said.

Q. It was not with your knowledge and consent?

A. No, sir.

Q. And it was directly against your instructions?

A. If any conversation of that kind was had by

Mr. Griswold it certainly was contrary to my instruc-

tions.

Q. Because you knew at the time that if he did that,

that would be a criminal offense?

A. I certainly did, yes, sir; I knew that, and I had no

idea and no intention of violating the law myself, or of

having anyone else do so.

Q. Mr. Ohattin gave you this deed and did not give

you a mortgage or a note? A. No, sir.
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Q. And when this deed was delivered to you and

you gave Mr. Chattin a receipt for |1Q0, that closed the

deal with him?

A. It was a satisfaction; we made a settlement

there on the whole proposition. It was gone over,

about what the expense had been, what moneys I had

paid out for him, on account of the loan, and I made

him a proposition of about |675, and my recollection is

that after paying those expenses it left him in the

neighborhood of |il0'0.

Q. And those expenses were substantially the same

as in the Pelky case? A. Yes, as I recollect it.

Q, Paying for the publication of the notice and the

land office fees and so on and so on? A. Yes, sir.

Q. And the payment for the land?

A. As I recollect it, yes, sir.

Q. I next call your attention to the case of Cash

Entry No. 6204, by Charles H. Moss, one of the persons

that you say that you either sent, or accompanied,

Charles Moss, Mr. Barrett and Mr. B. Frank Chattin

—

you say I may have sent others, I don't know. It

seems, reading from the record on page 2464 that the

witnesses were C. L. Griswold, David Morris, Harry C.

Dorman and E. M. Cobban, and that Mr. Dorman and

Mr. Griswold appeared at the time of the final proof.

Mr. BICKFORD.—We move to strike out the state-

being irrelevant and immaterial and as purporting to

ment of counsel as not embodying a question and as
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contain a statement of the witness which has not here^

tofore been made by him.

Mr. MAYNARD.—I am simply reading from the

questions and answers that were given yesterday by

Mr. Cobban and furnished to me by the official sten-

ographer.

Q. Now, did you know Mr. Moss?

A. I did; I know him very well.

Q. Where did he live?

A. He lived one of my nearest neighbors, in the

Rattlesnake valley.

Q. How long have you known him, Mr. Cobban?

A. Well, I think I have known him for something

like 18 or 19 years.

Q. He is a crippled man, is he not?

A. He is.

Q. And a peddler by occupation?

A. Well, he does peddling; he has an orchard and

garden and he has a good many chickens, and did, at

one time, have a good many cows and ran a dairy, and

he sold his own products, as a rule, the products from

the little farm.

Q. Did you go with him up to the location?

A. I did.

Q. Who went with you?

A. Mr. Charles Dorman.

Q. ^Who was Mr. Charles Dorman?

A. Charles Dorman was a single man, I think, there
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in Missoula, and a brother of his was in the employ of

the Missoula Mercantile Company, in their store; I

don't remember what his occupation was; I don't re-

member what Charlie Dorman was doing at that time.

Qi. You mean Harry Dorman instead of Charlie

Dorman, don't you?

A. Yes, that is right, H. C. Dorman is the name; I

am not certain what his first name was, but I remem-

ber the initials, H. C.

Q. So it was Harry that made the entry?

A'. Yes, sir, I believe so.

Q. And that went with you? A. Yes, sir.

Q. Did anybody else go? A. No, sir.

Q. Who did you go to see?

A. I went there to meet Mr. Griswold at that time.

Q. Up at Clearwater?

A. Yes, sir.

Q. And they went with you? A. Yes, sir.

Q. And you went with the purpose of putting them on

locations, did you not? A. I did, sir.

Q. Did you make a joint arrangement with them pre-

vious to leaving Missoula?

A. No, sir, not a joint arrangement

Q. It was separate? A. Yes, sir.

Q. I just asked that to see if I could bunch the ques-

tions, that is all. Tell me what tialk you had with Mr.

Moss in regard to the matter?

Mr. BICKFORD.—I think we will enter the obi'ection
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that it is irrelevant, immaterial, and not proper cross-ex-

amination as to what conversation he had with Mr. Moss.

A. Mr. Moss' father spoke to me first about wondering

whether he could find a timber and stone claim ; he wanted

one for himself, and then he said that he thought that

Charlie wanted one also, and afterwards I met Charlie and

he asked me about a claim, and I told him I could find him

a claim, and would do so if he wished it for |100, for the

claim. .

Q. For the service?

A. Yes, sir, and he was very anxious to take up a

claim, and it was following that up that he went up to the

Clearwater with me,

Q. Very well. Now, then, tell me about what^ negotia-

tions you had with Mr. Dorman?

A. Practically the same thing ; he had asked for a claim

and I told him I could find him one if he wanted to pay

|100 for the location of it, and I would give him what as-

sistance I could, and he agreed to it.

Q. Where is Mr. Dorman now?

A. I have no idea; I have not heard of him for several

yeara

Q. What was he doing at the time?

A. He had been in the employ of the Missoula Mercan-

tile Company some of the time, and I am not certain just

what he was doing at this particular time.

Qi. How old a man was he?

A. I ishould judge about from 25 to 28, some^^here in

there.
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Q. A single man?

A. I think so ; I am not positive.

Q. Did he have any real estate in his own name at the

time? A. I don't know.

Mr. BICKFORD.—We object to that as being irrelevant

and immaterial, and not proper cross-examination.

The WITNESS.—I don't know that he had, but his fam-

ily Avas a good family, and I knew of them, and knew their

standing there in the community, and that he was.a man

that was considered thoroughly reliable.

Q, That you could trust him? A. Yes, sir.

Q. And the same is true of Mr. Moss, is it not?

A. Well, Mr. Moss had a good deal of property; Mr.

Moss was probably worth at that time from $3,500 to

$5,000.

Q. In his own name? A. Yes, in his own nama

Mr. WALSH.—That is the crippled peddler that you

spoke about?

Mr. MAYNARD.—That is the one.

Q. Do you know what it consisted of?

A. It consisted of the home that they are living on;

tharts his father and mother live in.

Q. Was that home in his name?

A. Yes, and several blocks of ground that they have.

They have at least three different blocks of ground, and I

think the whole of it is in Charlie's name. The home, I

know, is in his name, and be also had some mining stock

at that time.
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Q. Did you know of any encumbrances upon the Moss

property? A. There were no encumbrances.

Q. So, in consideration of the promise of Dornian and

Moss that they would pay you |100 for your services, just

what you would do?

A. I saw Mr. Grisiwold two or three days prior and told

him that there were t\\ o parties there that wanted to

make arrangements for timber claims, as I stated, and I

wanted him to meet us at Clearwater on such a day, and

show usi the claims, that he had said that he had found

good timber land. We went to Cle-arwater, and when we

got there we found that Mr. Griswold was not on hand;

he wais not there. I then went with them myself and we

found two claims ourselves that suited, found one that

suited Mr. Dorman, and one that suited Mr. Moss.

Q. How did you know about those claims?

A. I had the maps of the whole river, and I kept posted

on the timber, what land was vacant; I knew what was

vacant, and what had been taken up, and I knew the sec-

tion that Mr. Griswold had spoken to me of, as there \)emg

some timber in that section that he thought was pretty

fair.

;Q. So, knowing the section that Mr. Griswold had spec-

ified to you, you went to that section when you found that

Griswold was not there, and was thereby able to locate the

timber land?

A. Well, we went to that particular section, and then

I ran it out and subdivided it, and we finally found four
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forties in that section that were all right, that they con-

sidered all right, and I thought it was good timber, and a

claim in another section that had not been spoken of by

Mr. Griswold.

Q. How far was that away?

A. Oh, it was a mile or two.

Q. And you did not see Mr. Griswold on that trip at

all, then? A. No, sir.

Q. And after having located these claims did you go

back to Missoula witth them?

A. I am not certain whether I did or not ; I think likely

I did.

iQI. Without seeing Mr. Griswold at all on that trip?

A. Yes, sir.

Q. Or Mr. Jemison?

A. Without seeinig Mr. Griswold or Mr. Jemison?

Q. And it was your own individual work?

A. Yes, sir.

Q. And the only assistance you received from Gris^

wold was the fact that; he had named the section upon

which one of the locations was made?

A. He had simply named a section that he thought

there was some good timber ini that section.

Q. Can you remember of meeting any of the men that

were in your employ on this trip when you located these

two men?

A. No, sir ; I don't remember seeing them ; it is possible

I might have seen Mr. Griswold on my return, but T have
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no recollection of it. I am of the impreisision that I did

not see him at all on the trip.

Q. And that that wasi the first thing" that you did in

the arrangement to earn |100 from each of them, was that

you found the location? A. Yes, sir.

Q. And then you assisted them in naming the wit-

neslses, did you not?

A. Well, I am not certain as to that. They may have

asked me who it would be well to name, and I may have

assisted them ; I gave them every assistance that I could.

Q. And the witnesses that were in fact named in the

Moss claim w^ere C. L. Griswold, David Morris, Harry C.

Dorman and yourself, Avere they not?

A. I am not certain as to that.

Q. I show you page 2464 of the record in Volume Y?

A. I presume that is correct.

Q. "Q. And who were the witnesses in this entry?

A. The witnesses were C. L. Griswold, David Morris,

Harry O. Dorman and R. M. Cobban. Q. What witness-

es did he have at the time of making the final proof? A.

Harry C. Dorman and C. L. Griswold.'*

A. Thajt is probably correct.

Q. The witnesses, then, w^ere yourself and Griswold

and Morris, who were in your employ, and Mr. Dorman,

w^ho accompanied you, and Mr. Moss. Who was the man

that attended to the publication of the notices in pursu-

ance of this arrangement between you? Did you attend

to it or did Mr. Catlin?

A. The land office attended to it.
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Q. I mean in regard to seeing tbat the descriptions' of

the land were correctly stated in the printed publication,

and corrected the names of the fatnesses, and so on?

A. Well, any of them that I had anything to do with

under the agreement that I have stated that I would do all

I could to help them for |100, in those cases I paid particu-

lar attention to it myself, and probably asked Mr. Catlin

to look out for anything that could be done in those mat-

ters.

Q. To go to the newspaper office at the time of the ex-

piration of the publication and pay for the same and get

an affidavit of publication?

A. In some in^ances.

Q. Was it true in these two- cases?

A. I am not certain just how those were paid for.

Q. You have some data, have you not:, in reference to

that, the receipts from the publisher of the newspaper or

something?

A. No, sir, those were turned over— There was just

simply an affidavit of publication turned into the land of-

fice, and the receipt of that by the land office is proof of

its being paid.

Q. But weren't you in the habit of receiving from the

publisher a receipt for the money paid yourself in causes

where you did pay it?

A. Not as a rule; sometimes I might have done so.

Q. And as to whether or not you did it in this case, you

are unable to say?

A. I am unable to say at the present time.
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Q. Now, it appears, Mr. Cobban, from the record on

page 2465 that the final receipt was issued on the same

day as the final proofs, namely, the 29th of September,

1899.

Mr. WALSH.—I believe that is the usual occurrence.

Q. Now, what arrangement, Mr. Cobban, had you made

with Mr. Moss about advancing money to pay for this

land?

A. Mr. Moss, while he had considerable property, had

not the money on hand to use at that time, and I offered to

loan him the money, the same as I had in some of these

previous cases that I have testified to this morning.

Q. And that offer was accepted? A. It was.

Q. How much did you loan him?

A. I loaned him whatever amount he required.

Q. Have you any check representing that loan?

A. I think that I have; I think I loaned him on one

occasion |500.

Q. Did you give that to him? A. Yes, sir.

Q. Will you please give me the check?

A. I will try to find it. On September 27th I gave

Charles Moss a check for $25. I have here three checks;

the first one is for $25, payable to Charles Moss, dated

September 27th, 1899.

tqj. Just let me see it.

Mr. WALSH.—^Go on, Mr. Cobban, and detail them,

please?

A. (Continued.) The second check is given Septem-
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ber 28th, to Charles Moss for }500, and the third check is

dated October 13th, 1899, to Charles H. Moss, for §100.

Mr. MAYNARD.—I desire to read these into the rec-

ord.

Q. Will you please give me the stubs?

A. I cannot find the stubs of all of them.

Q. Can you find any of them?

A. Yes, here is the |25 check, the first one that I find.

Mr. BICKPORD.—I think the rule is that where the

check itself is produced that the stub is not admissible in

evidence and is of no value to the record.

Mr. MAYNARD.—The first check is as follows: 'The

First National Bank of Missoula, Montana. Pay to the

order of Charles Moss |25. Missoula, Montana, Septem-

ber 27th, 1899. R. M. Cobban." Endorsed: "Charles

Moss." The accompanying stub is: "Pay to Charles Moss

|25, September 27th, 1899, for account."

Mr. WALSH.—What is it on these checks that you

want; you have g^ot the facts that on a certain day a check

for |25 was issued to Charles Moss.

Mr. MAYNARD.—I desire to read them into the record.

Mr. WALSp.—For what purpose do you want to

spread out the record ; don't you care to answer the ques-

tion?

Mr. MAYNARD.—Because I think it is material to the

issue.

Mr. WALSH.—^That is not answering* the question, that
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is' evading it. What; materiality has it? What do you

Avant to spread the record out for—what do you want to

take the time to read it for?

Mr. MAYNAKD.—^I cannot answer it in any other way,

except that I think the checks themselves appearing in the

case just as they are, is the best evidence of the faict.

Mr. WALSH.—^You have got the date and the amount,

and who drew it and the person to whom it is made pay-

able; it is all in the record now. What more do you want?

Mr. MAYNARD.—I don't know as it is material, Broth-

er Walslh, but I am only responsible to myself and the

Government for my side of the case.

The second check is : "The First National Bank of Mis-

soula, Montana. Pay to the order of Charles Moss |500,

dated September 28th, 1899, R. M. Cobban.'' Endorsed

:

"Charles Mossi'' The third check is: "Butte, Montana,

October 13th, 1899. The First National Bank of Butte.

Pay to Charles H. Moss or order one hundred dollars,

|100. R. M. Cobban." Endorsed: "Charles H. Moss."

Mr. BICKFORD.—I want it noted in the record that

each of the checks presented by counsel are stamped by

the bank paid.

Mr. MAYNARD.—Yes, sir, and it can be so stipulated

that it appears in all of these checks, except where other-

wise noted.

Q. Now, this |25, the first payment was paid to Mr.

Moss for what purpose?

A. I cannot tell you now.
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Q. Let me refresh your recollection, Mr. Cbbban.

Didn^t you give him the |25 to pay his expenses to go to

Helena?

A. I don't know that that $25 has any business in

here at all; I don't know that it has anything to do with

this timber claim at all; I don't know^ that it has, be-

cause on the 28tli, I think it was, a check was given him

for |50'0 for the payment for the land and expenses con-

nected with the land and the expenses of Mr. Dorman.

Q. That was the $500? A. Yes, sir.

Q. And that was to be used to pay the expenses of

both Dorman and Moss?

A. Yes, sir. Instead of giving two checks to Mr.

Dorman, I made a loan the same as Mr. Moss, and in-

stead of giving two checks at that time, why it was made

just in one.

Q. What would the |500 pay for?

A. I did not know just what expenses there would

be attached to it, and it would pay for all of it.

Q. That would be for one?

A. Yes, sir, for Mr. Moss' land and the expenses.

Q. But you would also have to give some money also,

wouldn't you, to pay for Mr. Dorman's land?

A. Yes, sir, which I did.

Q. Sio it would not be embraced in this check, then?

A. Well, the check to Mr. Dorman, which I see, I

think, was just the amount that he had to pay into the

land offioe.

Q. Well, have you any recollection of having paid
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Mr. Moss $25 previously in Helena to pay for his ex-

penses? A. I have not.

Q. What is you best recollection on the su'bject; do

you think you did or did not.

Mr. BIOKFORD.—If the witness has no recollection

at all, of course, he cannot state his best recollection, a

man being able to state his best recollection only when

he has some recollection, and the witness has already

testified that he has no recollection about it, and there-

fore the question is irrelevant and immaterial and not

proper cross-examination.

Mr. MAYNARD.—I think that is true; I think that is

right.

Q. Now, you are mot prepared to say !but what you

did give Mr. Moss |25 just to cover his expenses to go

over to Helena, are you?

A. No, sir, I don't think that I gave that for ex-

penses for that trip ; he may have paid out the expenses

for the first time from some money that he had in his

possession, and under the agreement for the loan I gave

him that for some expenses that he had already in-

curred, or it may have ben entirely a different matter;

it may have been entirely a different matter; it may

have been some transaction that we had as neighbors

back and forth; we have little dealings, and it might

have been on an open account.

Q. Very well, but as a matter of fact, you say that

this check of |25 of date the 27th, which you gave Moss
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the day before jou gaA^e him a check for $.500, might

have been to cover the expenses which he had previ-

ously incurred in going to Helena at the time that he

filed on the land?

A. Yes, sir.

Mr. WALSiH.—^Yes, he says that there is mo doubt

about that.

Q. That is the truth, is it not?

A. Why, it might have been given for that purpose^

yes, sir; any money that he required in connection with

this trip I had agreed to loan him, whatever he said

that he required.

Q. Certainly. So that, in order to clear that up so

there will be no question but that it was for that pur-

pose and not for neighborly dealings as you testify, I

call your attention to Mr. Moss' testimony on the sub-

ject. I read from the record, page 1033 of Volume II:

"Q. Within two or three days or a few days thereafter

you came over to Helena and made your entry? A.

Yes, sir. Q. Who gave you the money to come here?

A. Mr. Cobban. Q. Mr. Cobban gave you the money?

A. Yes, sir. Q. How much did he give you? A. I

don't remember how much. Q. Well, about how much?

A. Why, I think it is |25, if I ain't mistaken. Q. |25?

A. Yes, sir. Q. Do you remember what you did with

the $25? A. Well, I paid my expenses and paid for

the land. Q. Did you use $10 for it for the entry fee?

A. Yes, sir. Q. And then you went back home, did
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you? A. Yes, sir. Q. That was flO, and the resit of

it was for your expenses? A. Yes, sir." Now, what

have you to say after having heard Mr. Mioss' testimony,

as to the question whether you did or not?

A. My answer is just exactly the same as I made be-

fore; I have no knowledge on that. You have Mr. Moss'

evidence.

Whereupon a recess was taken until 2 P. M.

Thursday, May 8th, 1902, two o'clock P. M.

Hearing resumed pursuant to adjournment.

R. M. OOBBiAN recalled for further cross-examina-

tion.

(By Mr. MAYNARD.)

Q. Mr. Cobban, I call your attention now to this

check of five hundred dollars which you gave Charles H.

Moss, on the 28th of September; do you remember

where you were when you gave this to him?

A. No, I do not; I don't know whether it was in Mis-

soula or in Helena, but I think it was in Missoula.

Q. Isn't it a fact that you got the money, that you

paid the money yourself to Mr. Moss at the station in

Helena?
,

A. I couldn't tell you; if you will let me see that

check for five hundred dollars, I may be able to tell you.

Q. Here it is.

(Counsel hands witness check referred to.)

A. No, sir, I don't think it was so, but still it is pos-

sible I did, but I don't think I did.
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Q. What is that? A. I don't think I did.

Q. And don't you—isn't it a fact that Mr. Griswold

was here—was in Helena at the time?

A. He might have been in Helena.

Q. And did he take charge of the matter in aiding

Mr. Moss to make his final payment?

A. No, sir, he did not.

Q. He did not?

A. To the best of my knowledge and belief he did

not. He had no instructions from me to that effect.

Q. I mean in making final proof.

A. Final proof I mean. No, sir.

Q. Well, do you remember where you were at this

time?

By Mr. BICKFOEiD—What time do you refer to?

By Mr. MAYNARD.—At the time of the final proofs,

I mean.

A. I am not certain whether I was in Helena on

that day or not, no, sir.

Q. Now, let me ask you, weren't you in Helena at

the time, and wasn't Mr. Griswold there, and didn't you

pay Mr. Moss the check for five hundred dollars right

there at the station in Helena, and you go on East at

the time?

A. I don't think that I gave him—I don't think that

I gave Mr. Moss any money at that time; I think I gave

him the check on that day; I might have come to Helena
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at the same time, but I have no clear recollection of

where I was.

Q. Well, the arrangement was that Moss and Dior-

man^—that you were to pay them, as you have testified,

that you w^ere to assist them in every way in considera-

tion of the hundred dollars? A. Yes, sir.

Q. And there was nothing said at all about Mr. Moss

deeding this land and receiving the hundred dollars?

A. No, sir.

Q. You have no recollection of any of the transac-

tions that took place at the time of the proving up in

Helena ?

A, I have no recollection of any details.

Q. And you are quite certain that Mr. Griswold had

nothing to do with the matter?

A. Mr. Griswold might have been a witness there; I,

rather think he was, but outside of that, Mr. Griswold

had no instructions from me, and was not authorized

to act for me in any way or to my knowledge for the

other people.

Q. Well, do you remember where you were when Mr.

Moss conveyed the land to you?

A. I think I was in Missoula. If you will kindly let

me see the deed it may refresh my memory.

Q. Yes, sir. (Counsel hands witness deed referred

to.)

A. It w^as in Butte that he transferred this to me.

Q. What did you say?
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A. It was in Butte that he transferred this land to

me.

Q. Now, having refreshed yonr memory by looking

at the deed, do you recall any of the facts and circum-

stances connected with the deed, the deeding of the

land by Moss to yourself?

A. Well, I don't remember only from seeing the

deed itself, where the deed was made; I remember the

circumstances of purchasing the land from Mr. Moss.

Q. Well, what were those circumstances?

A. I simply met Mr. Moss and we figured up to see

what his indebtedness was to me, and I maJde him an

offer for the purchase of the land instead of mortgag-

ing it to me, and he concluded to accept that offer, and

on accepting it, I went to work and drew the deed for it.

Q. Yes, and that was in Butte?

A. Yes, sir, the acknow^ledgment was taken here.

Q. Have you any recollection of any fact or circum-

stances connected with Mr. Mioss deedimg in Butte, or

how he happened to be here, outside of the fact that it

appears to have been executed in Butte?

A. Yes, sir.

Q. What were they?

A. I remember distinctly that Mr. Moss told me that

he was going to Butte to make a visit to some of his

relatives, and friends, that he had not been here for a

number of years, and that he was going over from Hel-

ena to Butte, to remain here for some little time; and 1
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think he did; I think he stayed here for two or three

weeks.

Q. And you recall the fact now, do you not, that in

the meantime you went East?

A. No, sir, I am not certain about that, whether I

went East or where I was.

Q. Blut he told you that he was going to Butte?

A. Yes, sir, I am well acquainted with his people

here.

Q. Well, did you make arrangements with him to

stay in Butte until the deed was executed?

A. I don't think there was anything said aib>out his

deeding; there was no transaction of that kind.

Q. Nothing said of that kind?

A. No, sir, there was no agreement in any way,

shape or manner, and it had never been mentioned, the

idea of his deeding the land to me.

Q. Well, did he seek you out in Butte, or did you look

him up?

A. I cannot tell you; I had an oflQce at that time in

Butte; I was here very often.
'

Q. Well, just how, then, did he happen to meet you

in Butte and sell this land to you? You don't know

that?

A. I don't know just how he happened to meet me.

It couldn't have been anything very strange ajDOut his

meeting me.

Q. Well you don't recall any of the facts or circum-

stances at the present then?
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A. Nothing more than the conversation and the cul-

mination of it.

Q. Well, where did the conversation take place?

A. I couldn't tell you where the conversation did

take place, but I think in my office on Granite street; I

know that the acknowledgment was taken there.

Q. Well, you simply know that from seeing the deed

before you? A. Yes, sir.

Q. So that you—^he did on that day convey to you,

the land, and you paid him how much?

A. I paid him the amount of the—we figured up the

amount that he owned me.

Q. That you had paid out for him?

A. Yes, sir, the amount that he owed me that I

had loaned to him, and I don't remember just the

amount that he received for his lands, but it was some-

where, I should judge about |675.

Q. At that time you figured up what you had paid

out for him in the payment for the land and the ex-

penses attending the purchase? A. Yes, sir.

Q. And then you gave him this check dated October

13th, for a hundred dollars, did you not?

A. Yes, sir, 1 did.

Q. And that is what he made on the transaction?

A. Mr. Moss got more that that.

Q. He got more than that?

A. Yes, sir, the cheek for five hundred dollars was

given to him to—as I stated, to pay for his claim, and

to pay for the deed and the expenses. I don't know just
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what tliey would be, and I gave him that check and he

had some of my own money in his possession when he

came to figure up just what had been paid out, so he re-

ceived more money than is represented by this check,

besides the indebtedness that he owed me.

Q. Are y^ou able to say how much that was?

A. I am not.

Q. This five hundred dollars was to pay for his land,

and to pay for his second trip to Helena, and Dormain's

trip, wasn't it, and the other expenses?

A. I think so.

Q. Well, now, Mr. Cobban, isn't this the truth: That

you had made an arrangement with Mr. Moss that he

should convey—enter this land for you, and that you

were to pay all of the exfjenses and to pay for the land,

and that you did, as a matter of fact, advance him all

the money that was necessary. Isn't that true?

A. No, sir, it isn't true; it is an absolute falsehood

and I will resent the insinuations that are made in that

way. I am here under oaith and I propose to tell the

truth.

Q. Isn't it true that you met him at the station in

Helena and gave him the check for five hundred dollars,

and that he and Mr. Oriswold attended to the provinig

up on the claim, Mr. Griswold acting for you, under your

hire, and that you went East immediately from* Helena,

and made arrangements with Mr. Moss that he should

go on to Butte and await your returning there, when
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he would convey the land to you and receive this check

for a hundred dollars?

A. There are a good many questions in that one

thing.

Q. Now, isn't that all true?

A. No, sir, it isn't; it is absolutely false.

Q. Well, will you tell which is false?

A. Well, if you will segregate your question, it will

be much easier. ^

By Mr. WALSH.—There don't seem to be any ques-

tion now; all of it has heretofore been answered.

Q. Well, didn't you make arrangements with Mr.

Moss that he should go to Butte and await your com-

ing for the deeding of the land?

A. No, sir, I did not.

Q. I read from Mr. Moss' testimony on page 1034, of

the record. Volume II. I show you the record, Mr.

Cobban, and Mr. Moss' signature on page 1049, "Sub-

scribed and sworn to before me this 14th day of Janu-

ary, A. D. 1902, Henry N. Blake, Examiner in Chan-

cery." I read from page 1034.

"Q. Did Mr. Cobban come with you on the cars?

"A. I don't think so.

"Q. When you came here from Missoula and made

final proof did he?

"A. I don't think so, I don't remember about that.

"Q. You don't remember that?

"A. No, I did not see him on the train.
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"Q. Did you see him after you got here?

"A. Yes, sir, certainly.

"Q. Whereabouts did you meet him?

"A. I met him at the train.

"Q. Down at the train at the depot?

"A. Yes.

"Q. You don't know whether he happened to be

there at the station when you came in, or whetlier he

was on the train? A. Well, he was going East.

"Q. Where did you get the money to make your pay-

ment on the land?

"A. Mr. Cobban loaned me the money.

"Q. He gave you the money?

"Q. Well, you say that you received the money from

Mr. Cobban?

"Qi. Well, you got the money from Mr. Cobban?

"A. I borrowed the money.

"Q. Yes, and where did you get it?

"A. I got it of Mr. Cobban.

^^Q. At the station there?

"A. Yes.

"Q. When you landed here in town for the purpose

of making your final proof, you received this money

from Mr. Cobban at the station?

"A. Yes.

"Q. How much did he give you?

"A. He gave me a check for $500.00.

"Q. For 1500.00? A. Yes,
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"Q. Upon what bank?

"A. Well, I don't remember now."

Now, is that testimony true or false?

By Mr. BIOKFORD.—We object to that for the rea-

son that it is not proper cross-examination, and we

also object to it because it also calls for an answer to

a whole lot of testimony, some of which may be true

and some of which may be false.

By Mr. WALSH.—^Now, we want counsel also to

designate what part of the testimony he calls the at-

tention of the witness to.

Q. Whether or not he received the money, the five

hundred dollars, from Mr. Cobban, at the station, when

Mr. Cobban was on his way East?

By Mr. BICKFORD.—Now, we submit, if your Honor

jdease—and we object to that because if you point out

the question now to the witness, and call his attention

to the part of the testimony, even that is subject to a

division, and part of it may be true and part may be

false, and we submit that the witness should have the

question divided, so that he may be able to answer it

intelligently.

A. I think I have answered that question heretofore.

T don't remember whether I was on my way East or

not; I don't remember whether I paid that check to

Mr. Moss at the depot or not. I have fully stated in

the cross-examination heretofore fully as to those facts,
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and because Mr. Eoss sajs so it is not—I cannot say of

my own knowledge that it is so.

By Mr. MAYNARiD.—I read from page 1040, of the

record in this case, being the testimony of the witness

Moss.

"Q. Did he pay any money to you then?

"A. He paid me $100.

"Q. One hundred dollars?

"A. Yes.

"Q. Atad that is what you got, the sum total of what

you got for making this entry, is that not so?

"Q. That is what you got at that time, and was

paid by Mr. Cobban flOO for this land?

"A. • Well, I could not agree with him then.

"Q. But as to the fact that you received .flOO?

"A. Why, I went there and I offered him the ground,

the lands, and he said he would pay me flOO and the

expenses he would bear."

By Mr. WALSH.—Now, we object to that because no

specific time is called to the attention of the witness as

referred to in the testimony read by counsel from the

record.

By Mr. MAYNARD.—If refers to the conveyance of

the land in Butte.

Q. Now, then, the question is as to whetlier or not

this testimony, to the effect that you paid him a hun-

dred dollars over and above his expenses, was true or

false?



5274 The United States of America

(Testimony of R. M. Cobban.)

By Mr. WALSH.—Wait a moment, Mr. Cobban. We
object to the question because it is not proper cross-

examination, and the witness has already testified to

that.

A. I state as I did before, that I thought that he

received more than a hundred dollars, and the cancella-

tion of the indebtedness.

Q. But you are unable to state how much?

A. I am.

Q. And when he gave you the deed, that closed the

transaction so far as you and he were concerned?

A. It did.

Q. He gave you no note and no mortgage at any

time?

A. No, sir, I don't think he gave me any note; it is

barely possible that he might, but I think not.

Q. Are you able to tell from this description,

whether there was the full hundred and sixty acres in

there or not?

(Counsel hands witness exhibit 151, being the deed

from Charles Moss to R. M. Cobban.)

A. Well, I think there were some lots; I think it is

a little less than a hundred and sixty acres; that is my

recollection about it.

Q. You think it would be less

—

A. The description by metes and bounds calls for

a hundred and sixty acres.

Q. But, as a matter of fact, you think it was less?
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A. I think it was less than a hundred and sixt,y

acres, yes, sir.

Q. So that the full purchase price of four hundred

dollars would not be required to pay for it?

A. I think not.

Q. And that was returned to you by Mr. Moss at

the time?

A. It was reported to me just what his expenses

had been, and what money he had paid out.

Q. Now, this Mr. Harry Dorman, I call your atten-

tion to him, Mr. Cobban. This |40il.0O' that you paid

Mr. Dorman, does that represent the full amount that

you gave him?

By Mr. WALSH.—^Just a moment. This Dorman en-

try is not mentioned in the bill of complaint, is it?

By Mr. MAYNARD.—^He has already referred to the

fact that he made this arrangement with Mr. Dorman.

By Mr. BICKFORD.-^But it isn't referred to in his

examination in chief.

By Mr. WALSH.—^And we object to it for the reason

that in the cross-examination he has answered with

reference to the same matters, namely, concerning this

entry, and there is no reason why you should go into

it again.

By Mr. MAYiNARD.—Very well; we will pass that

for the present, then.

Q. I next call ^-our attention, Mr. Cobban, to Mr.
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Leonard Barrott's claim, and I will ask you if yon

knew Mr. Barrott? A. I did.

Q. How long had you been acquainted with him ?

A. I think about two years, probably; no, I had

known him about a year.

Q. What was his business, Mr. Cobban?

A. Well, he was a laborer and a violin-maker.

Q. How did you come to open up negotiations with

him?

A. Well, we were neighbors. He came to me to see

if I couldn't find a location for him, or a timber and

stone claim, and I told him that I could find him a

claim. I told him on what terms I would find him a

claim, if he would allow me a hundred dollars for locat-

ing him; I would find him a claim and assist him in

every way possible in connection with the claim, and

if he needed money, as he said he would, to pay up on

the claim, that I would loan him the money for that

purpose.

Q. Very well. Just go on and state in your own

way what took place then.

A. Well, what do you want to know? If you will

ask me questions I will answer them. That is the con-

versation that took place, practically.

Q. Whereabouts did this conversation take place?

A. In Missoula.

Q. He had no property at the time by which he

could buy the land?
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A. No, sir, lie bad a little property there; lie was

considered a reliable, honest, hard-working man. He

had a home and two or three lots, I understood.

Q. What is that?

A. He had an interest in the lots and he built a

home.

Q. Well, who located him?

A. I think Mr. Catlin—Mr. Gr iswold, I should sny,

J think, showed him the land.

Q. Mr. Catlin went up on the ground with him, did

he not? A. Yes, sir.

Q. What did you say?

A. That is my understanding that he did, yes, sir.

Q. And he went on to the land that Mr. Griswold

had selected?

A. Mr. Griswold, yes, sir; he went on some land

that Mr. Griswold had reported.

'Q. And the money was paid into the land office,

substantially as in the case that you have already men-

tioned, was it not, by Mr. Catlin? A. Yes, sir.

Q. It appears on page 2426, of the record, that the

final certificate was issued on the 14th of September,

1899. When was Mr. Barrott to pay you the hundred

dollars?

A. He was to include that in the mortgage wiili

the other expenses.

Q. Oh, you was to keep track of all of the expenses

you incurred by reason of his entry, from the beginning

to the end, including the payment for the land, the
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publication of the notice, and the land oflfice fees, and

the expenses in goino- to the land office, and then add a

hundred dollars on top of that, and he was to give you

a mortgage? A. Yes, sir.

Q. Immediately after he proved up?

A. Yes, sir.

Q. And was that the case—the arrangement, in all

of these cases^—^the hundred dollars was to be paid in

that way? A. Yes, sir.

Q. Well, as a matter of fact, did he give you such a

mortgage? A. He did not.

Q. Why?
A. Because at the time after he had returned to

Missoula, I met him and offered to purchase the land.

I told him what I would give him for the land, if he

preferred to sell, rather than give the mortgage, and

he preferred to sell and did sell.

Q. And have you the check that you gave him?

A. Yes, sir, I think very likely I have, although I

am not certain.

Q. Well, I wish you w^ould get it for me.

A. Well, will you give me the date of that deed?

Q. Yes, I can, Mr. Oobban. This was on the 18th of

September, 1899.

A. I don't seem to have my October checks, and it

doesn't appear to be in the September checks; I cannot

find the check.

Q. Very well, we will pass that; please try and find
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it, Mr. Cobban. Now, how nineh did you pay Mr. Bar-

rott over and above over what you had paid out for

him?

A. I think the full consideration of 1650.00 or

$6715.00, and I think that it amounted to in the neigh-

borhood of a hundred and twenty-five dollars over and

above the amount that I had loaned him, and the hun-

dred dollars that he owed me.

Q. Well, you paid up^

—

joii charged him with the ex-

pense of paying for the land and the other items of ex-

pense, and then gave him a hundred dollars for a profit,

did you not?

A. Well, in that neighborhood; I don't know how

much over and above these items it was that—but

somewhere not far from a hundred dollars.

Q. Over and above the amount that he owed you?

A. Yes, over and above what he owed me.

Q. And the amount that he owed you was how

much? A. It was somewhere about $575.00.

Q. And w^hat are those elements?

A. It is for the money that had been advanced for

him at his request for expenses in going to Helena, in

proving up, and I don't know whether he had paid his

own expenses or not; he may have paid his own ex-

penses at that time, or I may have included it in th.e

note, but the payment at the land office and the adver-

tisement, and the land ofiice fees, and the hundred dol-
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lars for locating, and sucli other expenses that had

been incurred on his account.

Q. You took the deed in satisfaction for that and

gave him a hundred dollars?

A. Instead of taking the mortgage after he re-

turned to Missoula, and was ready to execute the mort-

gage to me. I then made him an offer, that if he pre-

ferred to sell, that I would give him so much for the

claim, and my offer was accepted, and it was closed in

that way.

Q. And so you would charge him a hundred dollars

whether he sold you the land or he retained the land

and gave you a mortgage?

A. Yes, if he retained the land he was to give me

a mortgage, which included a hundred dollars for locat-

ing him, and the services that I had rendered him up

to that time, and then the matter would go into a mort-

gage.

Q. And if he choose to deed to you, as he did, then

you charged him a hundred dollars just the same?

A. Well, it was figured that he certainly owed me a

hundred dollars. We figured the amount of the claim,

and I would allow him for it. He was under no obliga-

tion, and none of the other entrymen, to convey to me

in any way, shape or manner. They could have sold to

any person and paid me the money and deducted the

amount that they had agreed to pay to me for locating

them in each instance.
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